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Executive Summary

merican immigration courts are the heart of a system that nurtures scandal. Their work touches

nearly every aspect of America’s immigration system. These courts are essential to recruit the bright

and talented to American shores, to alleviate persecution, and to secure this nation’s borders and
neighborhoods. But they cannot perform their critical work. Deception and disorder rule. These courts
have become — in the words of frustrated judges — “play courts.” In reality, they are courts that are built
to fail.

Weakness is supreme and its impact is pervasive:

*  Very few aliens who file lawsuits to remain in the United States are deported, even though immigration
courts — after years of litigation — order them removed.

* Deportation orders are rarely enforced, even against aliens who skip court or ignore orders to leave the
United States.

* Aliens evade immigration courts more often than accused felons evade state courts. Unlike accused
felons, aliens who skip court are rarely caught.

*  From 1996 through 2009, the United States allowed 1.9 million aliens to remain free before trial and
770,000 of them — 40 percent of the total — vanished. Nearly one million deportation orders were
issued to this group — 78 percent of these orders were handed down for court evasion.

*  From 2002 through 2006 — in the shadow of 9/11 — 50 percent of all aliens free pending trial disap-
peared. Court numbers show 360,199 aliens out of 713,974 dodged court.

*  For years, the Department of Justice (DoJ) has grossly understated the number of aliens who evade
court. In 2005 and 2006, Do]J said 39 percent of aliens missed court. Actually, 59 percent of aliens —
aliens remaining free before trial — never showed.

* Since 1996, failures of aliens to appear in court have never dipped below 30 percent.

* Immigration judges cannot enforce their own orders. Department of Homeland Security (DHS) of-
ficials may order alien offenders arrested and deported. Immigration judges — the system’s sole judicial
officers — have no such authority. Judges seldom know if their orders are enforced.

* No single federal agency is exclusively tasked with enforcement of removal orders. Immigration and
Customs Enforcement (ICE) executes removal orders only when its enforcement strategy says so, not
— as it should — in obedience to court orders. ICE’s enforcement strategy does not mention immigra-
tion courts or deportation orders.

* Enforcement of deportation orders is now nearly non-existent. Removal orders are not enforced unless
aliens have committed serious crimes.
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Unexecuted removal orders are growing. As of 2002, 602,000 deportation orders had not been en-
forced. Since then, another 507,551 have been added to the rolls. Today, unexecuted removal orders
number approximately 1,109,551 — an 84 percent increase since 2002.

U.S. immigration courts rule in favor of aliens 60 percent of the time. Do] suggests aliens win 20 per-
cent of the time.

The Department of Justice tells Congress that aliens appeal deportation orders only 8 percent of the
time. In fact, over the last 10 years aliens appealed deportation orders 98 percent of the time.

Since 1990, immigration court budgets have increased 823 percent with taxpayers footing the entire
bill. Aliens pay no more to file their cases today than they did in 1990.

From 2000 through 2007, tax dollars — slightly more than $30 million — paid aliens’ court costs.
Taxpayers underwrote the appeals of aliens ordered removed for criminal convictions and fraudulent
marriages.

U.S. immigration judges carry huge caseloads. In 2006 — the courts’ busiest year ever — 233 judges
completed 407,487 matters. All work of Do]J’s trial and appellate lawyers combined equaled only
289,316. By comparison, federal district and circuit courts, with 1,271 judges, completed 414,375
matters.

Aliens face the real prospect of not receiving a fair trial. Do]’s attorney discipline scheme — a scheme
applicable only to the alien’s lawyer — denies aliens the right to effective assistance of counsel and fair
trial.

The only possible way the Justice Department’s misrepresentations will be corrected is for the Govern-
ment Accountability Office (GAO) to audit America’s immigration courts.

An Article I court — a court created through Congress’s constitutional authority over immigration —
is the surest solution for those fleeing persecution, while balancing America’s fundamental interest in
secure borders and an effective immigration system.

merica’s immigration courts are built to fail.

Their authority is weak and their account-

ability weaker. Their annual reports to Con-
gress — reports offered as a candid summary of
court business — are simply dishonest. Bland lan-
guage and twisted numbers — “government speak”
— substitute for unblinking candor and reliable
statistics. Court records are reported so badly as to
mislead or, worse yet, not reported at all. As a result,
America is penalized — and so are the millions of
immigrants whose fates have rested with govern-
ment officials who refuse to tell America the straight
story about these very American courts and their
very American business. America is shortchanged

by the one institution of the federal government
charged with telling the truth about these courts —
the U.S. Department of Justice. America is more
than shortchanged. It is, in fact, cheated.
Immigration is vital to America and its im-
migration courts express fundamental confidence
in those who embrace our shores and a steadfast
faith in our democratic traditions. It is a confidence
that pluralism, free enterprise, and rule of law are
redemptive.! They are redemptive because they
bestow the most priceless gift a nation can confer
upon its people — in a word, self-determination.?
Self-determination tempered by order and liberty
defines the American experience.> America’s immi-
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gration courts are essential to this experience. They
bring to a single point the vaulting ideals and hard-
boiled pragmatism that lie — and should lie — at
the core of America’s immigration system.* Their
story, though, is untold. Deception and disorder
reign.

Deception is found in numbers that distort
more than just yearly reports to Congress. Phony
numbers cloak the courts” absent authority — and
absent authority, more than anything else, defines
these tribunals. Absent authority is the common
thread running through every piece of the courts’
work. Absent authority equals enfeebled judges,
no-show litigants, unenforced orders, errant remov-
als, listless caseloads, tardy relief, at-risk American
neighborhoods, and compromised national secu-
rity.

Absent judicial authority means disorder
and this disorder encourages the illegal immigra-
tion to America that overshadows the singular, posi-
tive role immigration has played and still plays in
this nation that accepts more legal immigrants to
its shores each year than all nations of the world
combined.” Immigration — one of America’s most
powerful dynamics — is unmatched by courts of
equal strength. Weakness is supreme and its impact
is pervasive. Put simply, feeble courts cannot en-
force their own judgments.® Deportation orders are
ignored and few aliens — aliens ordered removed
after years of litigation — are ever deported.” And

what follows from this feebleness is nothing less
than predictable.

Courts unable to execute deportation or-
ders are incapable of speeding relief to the worthy
when bureaucrats falter. Courts without resources
— chiefly agencies that will execute their orders®
— cannot pursue rule of law. Courts, in effect, are
not courts at all. They can neither impose order nor
protect liberty. Absent authority signals frailty and
frailty invites calculation.

The man who skips court or disobeys an
order to leave the United States does so knowing
that the court that can order him removed’ cannot
enforce its judgment.’® A 1989 GAO report found
“[a]liens have nothing to lose by failing to appear
for hearings and, in effect, ignoring the deporta-
tion process.”!! Disregard for the courts, the study
concluded, stemmed from a “lack of repercussions”
— in other words, no consequences — because few
aliens are actually deported.”” In 2003, Do]’s In-
spector General reached the same conclusion. He
found no more than 3 percent of asylum seekers
ordered deported were actually removed."? Even af-
ter federal circuit courts of appeal yearly affirm de-
portation verdicts by the thousands, the same aliens
remain in the United States because DHS is no bet-
ter at enforcing the orders of federal appellate courts
than it is of immigration trial courts.' But time also
plays a major role.

Government Accountability Office (was the General Accounting Office)

Frequently Used Acronyms

ATD Alternatives to Detention

CBP Customs and Border Protection

CRS Congressional Research Service

DHS Department of Homeland Security

Do] Department of Justice

DRO Office of Detention and Removal (an ICE agency)

EOIR Executive Office of Immigration Review

FY Fiscal Year

FOTs Fugitive Operation Teams

GAO

ICE Immigration and Customs Enforcement

INA Immigration and Nationality Act

INS Immigration and Naturalization Service (merged into DHS)
OIG Ofhice of Inspector General

OMB Ofhice of Management and Budget (a White House office)
USCIS United States Citizenship and Immigration Services
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The man who overstays a visa can predict
his lawsuit to stay in the United States — a law-
suit called an application for relief — will take years
to finish, even though his trial took less than three
hours." The 1989 GAO report found that by avoid-
ing deportation, aliens “prolong their stay in the
United States” and “establish roots” that may prove
beneficial.'® “Roots” like marriages started during
deportation proceedings or children conceived after
illegal entry — children sometimes called “anchor
babies” — are just two examples.

Even if their bids to remain in America fail,
both men know that removal seldom occurs,!” and,
in the end, neither is removed. One lies low, the
other waits on the courts, and both avoid enforce-
ment — enforcement that in all likelihood will nev-
er arrive anyway. If there is one truism that directs
those who enter the United States illegally, it is this:
find a way in. Thousands of deaths along America’s
borders and beaches are tragic evidence of this max-
im. This maxim has a corollary and it is this: once
in, find a way ro stay. Court evasion and marriage
fraud' are ready proof of this imperative and the
risks it creates for American security. Headlines tell
the story.

The Times Square Bomber, Faisal Shahzad,
came to the United States as a student.” He ob-
tained his “green card”® and citizenship through
marriage to a U.S. citizen — while at the same time
federal law enforcement suspected he was a security
risk.?! At sentencing, he cursed his adopted coun-
try*? and admitted his citizenship application was
perjured.”? Ingmar Guandique, an illegado™ from
El Salvador and the murderer of Chandra Levy, be-
longed to MS-13, a Central American crime gang.*
Jose Reyes Alfaro, a Salvadoran ordered deported in
2002 and, though later twice arrested, unsurprising-
ly remained in America another nine years — long
enough to murder three people in Manassas, Va.,
on February 10, 201.%° Then there’s Nada Nadim
Prouty. An immigrant from Lebanon, she used mar-
riage fraud to become a citizen and later became an
agent for the FBI and CIA. Using her access to sen-
sitive government files, she passed along top secret
intelligence to her brother-in-law, a suspected ma-
jor fundraiser for the terrorist group Hezbollah.”

Shahzad, Guandique, Alfaro, and Prouty are by far

more the exception than the rule. Overwhelmingly,
illegal aliens are economic migrants denied gain-
ful employment, honest government, crime-free
streets, and education in their home countries.?®
Their hardscrabble lives propel them to a nation
lush with everything their own nations lack. Still,
they share the same avenues of entry? and avoid-
ance with terrorists and criminals.*

More precisely, those who violate America’s
immigration laws do so deliberately. Just over 1.1
million deportation orders — orders issued against
those who evaded court or disobeyed orders to leave
— remain unenforced.’’ Nearly half the illegal alien
population in the United States — out of some 12
million persons — overstayed their visas.** And be-
cause these “overstayers” cannot be located, rarely
are they brought to court.®® Even when they are,
few are deported.’ In the end, more is gained from
violation of law than obedience to court orders, in-
ternational borders, or visas. “[A]s long as the ben-
efits of illegally immigrating outweigh the costs,”
Temple Law School’s Jan Ting, observes, “the influx
will continue.”” All these problems are rooted in
a Justice Department that cannot square with the
American public about these courts and the chaos
left in their wake. From beginning to end this enor-
mous problem is created, aided, and abetted by the
Justice Department.

The Department of Justice manages Amer-
ica’s immigration courts. Judges work for the At-
torney General.*® Through the Executive Office for
Immigration Review — better known as EOIR, the
Do] agency responsible for the courts — Congress
is supposed to learn how these tribunals perform.
But EOIR reveals little and what it reveals is largely
inaccurate. Agency reports mock transparency. The
full picture of large and complex caseloads goes
undeveloped. Candor that yields understanding
fails. Practical reforms go unproposed because criti-
cal statistics are falsely stated, skewed, or omitted.
Making matters worse, judges seldom know if any
orders they issue — orders granting relief to aliens
or those ordering removal — are ever enforced.?’
From its beginning in 1983 through today, EOIR
has adopted no mechanisms to match its courts’ re-
moval orders with actual deportations.*® The seam-
less relationship that should characterize the courts’

10
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relationship with immigration enforcement agen-
cies is totally nonexistent.

The courts’ yearly accounting is a farce.
Numbers are absent for all cases filed, adjudicated,
appealed, granted, denied, transferred, and with-
drawn. Only reports on asylum cases come close to
transparency and even these lack completeness. As
to most cases the courts hear, Do] reveals only one
thing: grants of relief — judgments favoring aliens.
Nearly everything else is hidden, muted, or left out.
What EOIR offers in its annual reports are at best
shallow audits of court business and this shallow-
ness — the hallmark of mendacity — adds up in big
ways. It is not benign.

Shallow audits deceive. They deny to Con-
gress information essential to understanding courts
that demand more in tax dollars each year, yet re-
fuse a truthful accounting of their record. Their re-
ports lull lawmakers and the public alike into be-
lieving the courts are effective when the opposite is
true. This shallowness is not limited to caseloads,
though. It extends to the most aggravating problem
that judges confront on a daily basis — failures to
appear in court.

Failure of aliens to appear in court — DoJ’s
label for court evasions — is the largest problem of
all. The problem is two-fold. First is the fact of eva-
sion — a scandal by itself. Second is the way EOIR

Table 1. Failure to Appear
Rates, 1996 to 2009
Reported Actual
Rate Rate
1996 21 % 38 %
1997 21 % 35 %
1998 25 % 34 %
1999 24 % 34 %
2000 21 % 31 %
2001 20 % 30 %
2002 25 % 45 %
2003 22 % 37 %
2004 25 % 42 %
2005 39 % 59 %
2006 39 % 59 %
2007 19 % 38 %
2008 16 % 37 %
2009 11 % 32 %

11

reports it — an even worse scandal. EOIR masks
the problem and reports numbers unsupported
by even the most generous scrutiny. When Mark
Twain wrote “[T]here are three kinds of lies: lies,
damned lies, and statistics,” he was kidding — but
he also knew something of statistics or at least those
who author them.* The way EOIR reports court
evasions only proves Twain’s adage — and worsens
the problem.

Contrary to Justice Department reports,
aliens routinely evade court and in great numbers.*
Nearly 800,000 aliens fled court between 1996 and
2009.% They failed to appear in court after receiving

“2 or, after answering charges, simply

their summons
vanished. Others received removal orders — orders
they said they would appeal — and walked from
courtrooms never to be seen again. Then there are
those who have fully litigated their cases through
trial and appeal, have been ordered removed, and
continue living here disobedient to the same laws
they claimed they would obey. All are proof that
weak courts and weaker accounting corrode a sys-
tem intended to dignify litigants and give confi-
dence to an increasingly skeptical public. The pres-
ent system fails both and hides these failures behind
numbers and phrases that disclose little and stifle
inquiry even more. Deception and disorder rule
along with their co-equal partner: unaccountability.

In 2005 and 2006, for example, EOIR
told Congress the “overall failure” of aliens to ap-
pear in court was 39 percent, surely a bad num-
ber in any court system. Scrutiny reveals 59 per-
cent — nearly three-fifths of all aliens free pending
trial in those years — evaded court.®* Since 1996,
failure-to-appear rates have never dipped below 30
percent of those free pending trial. (See table next
page.)* No other group disobeyed orders to appear
in court because no other group could. The only
other group was in detention — and its members
made their court dates. The term historically used
by DoJ — “overall failure to appear” — mischarac-
terizes litigants, aliens all, as court-dodgers, when,
in fact, only one part of one group evaded court —
those who were free before trial. It is this group that
EOIR obscures from critical examination. Instead
of transparency, EOIR games the numbers and ac-
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countability becomes as much a casualty as candor
and order.

To get the lower figure, EOIR lumped to-
gether two very different groups — another way of
saying it mixed apples with oranges. EOIR com-
bined aliens free pending trial with those detained
pending trial — and, in turn, dramatically reduced
failure to appear rates. Because detained aliens, es-
sentially aliens in jail, always attended court and
outnumbered aliens who failed to appear, eva-
sion rates seemed much lower. This practice — the
practice of merging different groups and reporting
numbers that Jooked better — was not a one-time
thing. The same practice has distorted the court’s
work across everything it does. Distortion, in fact,
is not exceptional with these courts. It is routine. It
began in 1996 and continues today.

From 1996 through 2009, the United States
permitted 1.9 million aliens to remain free pending
trial.® Forty percent of this group never showed for
court.* From this same group nearly one million
aliens were ordered deported — and 78 percent of
these orders were against those who evaded court.”
Absent numbers and misleading numbers — num-
bers from an agency claiming an important role for
the courts in national security*® — hid from Con-
gress the disorder befalling America’s immigration
courts at a time in American history when the need
for accurate reporting could not have been greater.
EOIR’s own words admit the urgency that existed
then and still exists — an urgency its executives set
aside in favor of statistics that buried disturbing
figures beneath soft graphs and friendly numbers.
Ofhcial-looking government reports belied the hard
reality of a court system in disarray with its senior
leadership in denial.

“The fight against terrorism,” EOIR said
in 2008, “is the first and overriding priority of the
Department of Justice .... The application and en-
forcement of our immigration laws remain a critical
element of this national effort” and “EOIR remains
an important function [with regard to] ... enforce-
ment.”* From 2005 through 2009, EOIR — using
the same language — justified itself and the courts’
budget to lawmakers.>® Surely national security, if
not counter-terrorism, requires the same vigilance,”
but as annual reports show, EOIR’s actions never

matched its words. It said one thing and did another
— all the while telling Congress that immigration
courts are the “frontline presence” in immigration
enforcement.” Year after year, court records show
EOIR filed false reports and failed the high calling
of federal service.

In the five years following 9/11, obedience
to court orders plummeted; 50.4 percent of all non-
detained aliens — people the United States permit-
ted to remain free pending trial — never showed for
court.” Over the last 14 years, 770,000 aliens free
pending trial did the same.” From these failures to
appear — and EOIR’s failure to credibly report them
— came the 558,000 alien fugitives that DHS re-
ported in 2008 and the 1.1 million removal orders
that still remain unenforced.>

The linkage between aliens who flee court
and unenforced removal orders is clear — and
clearly unreported by the Justice Department. In
fact, DoJ’s own regulations — regulations driving
a wedge between the courts and law enforcement
— aggravate the problem. “Once an alien has been
ordered removed,” EOIR states, “DHS is charged
with executing removal.” By regulation — not by
statute — Do] refuses to monitor its judges’ orders,
still claiming a contradictory “frontline presence” in
enforcement and shifting any perceived failure in
enforcement over to DHS. Do] does other things,
too, that cannot be reconciled with vigilant courts
and alert enforcement.

Never has the Justice Department admitted
that aliens failed to appear in court more than 39
percent of the time.”® From 1996 through 2009, the
courts issued 2.3 million removal orders. Of these,
1.1 million orders — nearly 48 percent — remain
unenforced today and the vast majority of them are

against aliens allowed to remain free during and af-

ter trial.>” At no time did Do]J or EOIR sound alarm
at these evasions. Never did Do]J or EOIR ask Con-
gress for more authority to control alien conduct.
Never did Do]J or EOIR offer specifics.

How many of these orders, for instance, in-
volved aliens whose criminal convictions brought
on deportation rulings? How many concerned those
who entered fraudulent marriages? How many
orders are against those who skipped court? How
many are orders against those who overstayed their
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visas? How many were issued against those whose
urgent pleas for sanctuary placed them in expedited
asylum proceedings? On all these questions, court
reports are silent. This pattern of non-disclosure —
through even greater distortion — continues to this
day. The courts’ 2009 report is proof.

For 2009, EOIR told Congress that failures
to appear in court dropped to historically low lev-
els®® — that only 11 percent of alien litigants failed
to keep their court dates.”! In fact, 32 percent of
aliens free pending court evaded their hearings.®*
EOIR reported a figure nearly three-times lower
than the actual number. To obtain this number,
EOIR excluded a whole category of cases — cases
it had disclosed for the last 13 years — and again
included the two different groups of aliens its ac-
counting had mixed together for 13 years.

Throwing together aliens held in detention
who came to court with aliens outside detention
who often skipped court and dropping from cal-
culations those aliens whose court misses resulted
in their cases being administratively closed® caused
2009 court evasions to “decline.” Without this nu-
merical sleight of hand, failures to appear in court
would not have decreased. They would have re-
mained right where they were prior to 9/11 — when
30 percent to 38 percent of aliens evaded their court
dates.** They would also have remained consistent
with evasion rates in 2007 and 2008, when as many
as 38 percent of aliens free pending court ignored
orders to appear before a judge. By fudging its num-
bers, EOIR has for years claimed evasion rates that
honest accounting does not support. Never in any
year did EOIR do the right thing and compare only
those aliens who were free pending trial and tell
Congress how many out of this group disobeyed
orders to appear in court. Instead, it whitewashed
these numbers — along with others that it omitted.
And what it omits, it leaves to guess work.

EOIR routinely reports how many appli-
cations or lawsuits aliens file each year in order to
defend against deportation. In 2009, EOIR said
the courts completed 69,442 applications.> No-
where in its 2009 report — or any other year — did
EOIR account for all these applications. Asylum
applications totaled 39,279, and the courts actually
completed 5,551 more asylum cases than were filed

by finishing some from prior years,® for a total of
44,830 asylum claims actually decided one way or
another.” But EOIR says nothing about the 24,612
cases that made up the balance of the 69,442 law-
suits that were completed.®® EOIR never mentions
this total or what became of the cases that compose
it. This is the way this agency has reported the courts’
business since 1996. Rather than a full accounting,
EOIR yearly defaults to numbers which “improve”
only by manipulation, not by better performance or
superior processes.

To put it mildly, EOIR’s bookkeeping is
more than substandard — and dishonest may not
be too strong a word. Guidance authored by the
National Research Council® shows just how shabby
this bookkeeping really is and how badly EOIR fails
the objective standards that federal agencies that re-
port statistics are expected to uphold:

“Statistics that are publicly available from
government agencies are essential for a na-
tion to advance the economic well-being
and quality of life of its people. Its public
policy makers are best served by statistics
that are accurate, timely, relevant for policy
decisions, and credible .... [T]he operation
of a democratic system of government de-
pends on the unhindered flow of statistical
information that citizens can use to assess
government actions.””’

In short, EOIR’s yearly reports are a sham
— a pretense of candid audit. Accuracy, credibility,
relevance, and timeliness elude this agency and the
flow of believable statistics to the public — a flow
EOIR not only controls, but authors — is more
than hindered. Its reports fail the narrow purpose of
describing the courts to lawmakers and the broader
one of informing the public. The story of America’s
immigration courts is hidden beneath details that
blur a compelling story of national purpose and
the disappointing one that demands change — the
kind of change found only in a democracy.

It is change that honors litigants with a
court that delivers on its promise of justice.”’ For
even those immigrants who play by the rules — and
observe in trusting silence as others break them —

13
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find these rules at odds with reason and fairness.”?
“All you ever hear about,” declares one observer, “is
the issue of amnesty for illegal aliens. Meanwhile,
the legal aliens in the queue — those who dot all the
I’s and cross all the T’s — are lost in the shuffle.””? It
is also change that assures the American public that
its institutions of justice work and that their work
is faithfully reported. Finally, it is change that tack-
les problems known for years that have been just as
knowingly neglected by those in charge.

Laws written decades ago have little rel-
evance to present caseloads.”* Aliens convicted of
minor offenses in the past are called to court years
after leading productive lives without blemish.”
Harmless scuffles and non-violent offenses — mat-
ters disposed with little difficulty decades before in
state and municipal courts — place otherwise solid
residents, young and old, in deportation proceed-
ings.”® Other flaws are equally corrosive.

Under present law, courts have only two al-
ternatives to address any case: relief — a decision
favoring an alien — or removal — an order direct-
ing an alien to leave the United States. Courts are
overcome by caseloads demanding more powerful
and sentient tools the Immigration and Nationality
Act (INA) presently denies them. Remedies that al-
low courts to suspend the harshness — and in some
cases the laxity — of the INA are absent. Reme-
dies proportionate to the seriousness of offenses are
needed. Sanctions that remove offenders and under
the right facts offer redemptive solutions are the an-
swer to the blunt alternates of relief and removal.””
Vesting judges with this authority has other benefits
as well.

Empowered courts balance the relationship
with DHS. Immigration courts are less than weak
compared to this powerful police agency. No clear-
er example of this is found than in the inability of
judges to enforce removal orders against those who
skipped court or ignored deportation rulings. These
orders are rarely enforced.”® Instead, they are execut-
ed at the discretion of DHS. Put differently, non-ju-
dicial officials determine whether judicial orders are
enforced — not the judges who issue them.” This
practice turns the courts and enforcement upside
down, making judges secondary to a police agency
and barely a footnote to their own judgments. This

topsy-turvy failure shows that aliens who disobey
court orders are treated remarkably better than the
general public in other courts across the United
States. In any other court, disobedience to court or-
ders results in arrest, contempt, and incarceration.
Not so in immigration courts. Rarely, if at all, are
aliens held accountable for the same conduct that
would place a citizen in jail. In immigration courts,
upside down is routine — as routine as annual re-
ports that masquerade as truth.

Immigration trial courts are popularized
as stingy, denying relief to aliens as a product poor
scholarship, intemperate demeanor, and bigotry.*’
Both DoJ — through Attorney General statements
calling judges “abusive” — and EOIR — through
skewed numbers — have encouraged this percep-
tion.*’ EOIR reports deportation verdicts make up
80 percent® of trial court decisions and that aliens
receive favorable judgments around 20 percent of
the time.®? Accuracy reveals aliens receive favorable
judgments three times more often — in fact, 60
percent of the time.®* From 2000 through 2009 —
10 fiscal years — trial courts decided 486,032 cases
in which aliens filed applications or lawsuits to de-
feat deportation efforts. The courts gave favorable
verdicts to aliens in 295,617 cases.®

That the courts have been typecast as openly
hostile or bigoted then is no surprise. EOIR’s num-
bers and narratives suggest courts seldom grant re-
lief and that removal orders typify the courts. To
create this impression, EOIR did what it nearly
always does. It mixed apples with oranges. EOIR
compared these 295,617 favorable decisions — de-
cisions coming from lawsuits defending against de-
portation — to all decisions made by the courts,
those with and without lawsuits. With comparisons
like this, grant rates were bound to appear extreme-
ly low and, as accurate numbers reveal, the truth is
something else entirely.

In the last 10 years, trial courts made de-
cisions in 2,124,022 cases, but only 486,032 of
these decisions involved suits in which aliens de-
fended against deportation efforts.® In other words,
1,637,990 aliens filed no lawsuits — in fact, did
not seek to remain in the United States — and in
nearly every case consented to removal. When the
295,617 cases that received favorable judgments are
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compared to 2,124,022 decisions made from 2000
through 2009, rulings that favored aliens were a
bare 13.9 percent of all verdicts. It is EOIR’s com-
paring dissimilar cases — combining cases in which
aliens opposed removal by filing lawsuits with cases
in which aliens consented to removal — that drives
down the percentage of favorable judgments.

The critical distinction — the distinction
EOIR never makes — is the difference between
cases that have applications (lawsuits opposing de-
portation) and those without applications. What
EOIR never tells Congress or the public is that only
cases with applications can potentially receive fa-
vorable judgments and only cases with applications
can potentially be appealed. Without applications
— without lawsuits seeking relief from removal ef-
forts — there cannot be judgments favoring aliens
and there cannot be appeals in the event these ap-
plications are denied.

Filing an application is key.*” When only
cases with applications are compared — comparing
apples to apples — the true picture of a court gener-
ous with relief emerges. And asylum is not the only
type of relief in which grant rates are high. Examina-
tion of adjustment cancellation, and “other relief”
cases over the last 10 years shows aliens received fa-
vorable judgments 75 percent of the time.*® Out of
204,096 applications seeking these remedies, trial
courts granted 153,057.%

EOIR’s same apples and oranges math that
buries accurate numbers enabled EOIR to tell Con-
gress that appellate rates are low — only 8 percent
in 2009.” Scrutiny shows just how untrue this is.
Since 2000, 98 percent of all removal orders involv-
ing aliens who filed suits to remain in the United
States were appealed.”’ This lone statistic shows that
aliens with applications for relief appeal deporta-
tion orders nearly all the time, while the courts’ an-
nual reports state the exact opposite.”” Never in any
year did EOIR report that appellate rates exceeded
17 percent.”® Applications like asylum, adjustment
of status, and cancellation of removal, all of them
suits that defend against deportation, enable aliens
to file appeals when deportation verdicts are is-
sued. EOIR’s statements to Congress — statements
that declare “[o]nly a relatively small percentage of
immigration judge decisions are appealed to the

[Board of Immigration Appeals] BIA”— are simply
not credible.” They are — as are so many of EOIR’s
statements — deceptive.

Since 2000, aliens appealed 214,404 out of
218,589 removal orders coming directly from law-
suits they had filed to remain in the United States.
Despite the absolute importance of these numbers
in understanding immigration courts and the peo-
ple whose cases they judge, they were never shared
with Congress. EOIR misrepresented trial and ap-
pellate decisions in the same way it misrepresented
how frequently aliens evade court. And it did it the
same way.

To get the low number on appellate rates,
EOIR once more lumped together dissimilar casel-
oads. EOIR mixed cases where aliens filed lawsuits
to defend against deportation — whose removal
orders can be appealed — with cases where aliens
filed no lawsuits whose removal orders cannot be
appealed. Aliens who file no lawsuits — another
way of saying aliens who submit no applications to
defend against deportation — are more often than
not in detention and usually consent to removal.
They consent to removal with the assurance they
will soon be freed in their native countries, and, as a
result, do not — and cannot — appeal.”

What EOIR does is under-report appellate
rates by including cases that cannot be appealed
in the first place, while telling Congress with the
straightest of bureaucratic faces that appellate rates
are low, when, in fact, they are high — very high.
Much like calculating failure-to-appear rates based
largely on those who always appear in court anyway,
this loose math gives a false impression that is nev-
er corrected. Call it bad bookkeeping, call it poor
thinking, or call it gaming the numbers. Whatever
the label, this practice shields the courts from criti-
cal analysis and delivers unreliable numbers to the
public. Other practices lead to other failures that
loom just as large.

Since only cases with applications can later
be appealed, it is these cases — and a history of non-
enforcement of their removal orders — that prompt
closer scrutiny. Applications reveal an alien’s place
of residence, his employment and the identities of
family members — family members the alien of-
ten lives with. When an alien’s application is denied
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and he is ordered removed, actual removal, despite
abundant information about him, seldom occurs.
In short, where much is known, little is
done. Rather, DoJ and DHS ignore removal orders.
Do] ignores them by saying enforcement is DHS’s
business. DHS ignores them by declaring that it is
guided by its interior enforcement strategy — not
by valid court orders. DHS says its enforcement
priorities,” which never mention immigration
courts or removal orders, direct its efforts toward
those who threaten national or domestic security.
In other words, DHS does not pursue rule of law
where pursuit would enforce judgments and deter
illegal immigration.” Judge Edward Grant of the
Board of Immigration Appeals admits this failure.
“All should be troubled,” he declared at a 2006 sym-

posium,

“[Bly the fact that only a small fraction of
final orders of deportation and removal —
entered after a hearing before an immigra-
tion judge, with right of appeal to the Board
of Immigration Appeals — are actually ex-
ecuted. This fact would surely not be com-
forting to judges of the United States courts
of appeals, who have strained in recent years
to manage a burgeoning docket of immigra-

; »98
tion cases.

It does not comfort the American public ei-
ther. In 2003, Do]’s inspector general reported the
“INS [now DHS] [is] ineffective at removing non-
detained aliens.” INS removed only 13 percent of
non-detained aliens in general,”” but, even worse,
INS deported only 6 percent of non-detained aliens
from countries that sponsor terrorism.'” When
citizens and non-citizens in other American courts
must obey court orders at the risk of contempt for
not doing so — certain that these courts will act —
the upside-down nature of immigration courts and
their inability to enforce their orders becomes clear.
America’s immigration court system is failing and
the smoke screens EOIR lays down with its annual
reports each year abet this failure.

So who, then, is removed from the United
States? ICE spokesman, Richard Rocha, answered
this question on August 26, 2010:

“[The Obama] Administration is commit-
ted to smart, effective immigration reform,
prioritizing the arrest and removal of crimi-
nal aliens and those who pose a danger to
national security. In 2010 to date, ICE has
removed more than 150,000 convicted
criminals — a record number .... ICE has
implemented a new policy to expedite the
removal of criminal aliens and those who
pose a danger to national security by ensur-

ing these cases are heard.”!"!

Add to the number of criminal aliens de-
tained aliens who consent to removal'®? and those
aliens who — after arrest at border crossings —
waive their right to any hearings and return to
their home countries voluntarily.'® Plainly, though,
aliens passing through immigration courts — even
those who fled court or refused to leave when or-
dered — are not removed. Rule of law is nowhere
to be found.

From 2003 through 2009, 541,867 such
aliens were ordered removed by trial courts.'®
Seventy-eight percent of these aliens are those who
skipped court — those who, when permitted to re-
main free during trial, chose to run.'” Since these
deportation orders seldom include criminal aliens,
it is safe to assume few, if any, were removed and
that the removal numbers ICE leadership showcases
from year to year exclude them.'" In fact, it is cer-
tain they are not pursued. ICE announced on Au-
gust 17,2009, that it had disbanded teams of agents
who were pursuing aliens who skipped court or dis-
obeyed orders to leave to leave the United States.'”

When ICE says it focuses enforcement on
criminal aliens, its totals never reflect how many
non-criminal aliens with removal orders are car-
ried on its books. This is the same neglect that has
produced more than a million unexecuted removal
orders that DHS has never owned up to. For 2010,
ICE even admitted that it did not remove a por-
tion of those it claimed to have deported — those,
in fact, that deported themselves by “voluntarily” de-
parting.'*® Taken altogether, it was no surprise when
ICE agents on June 25, 2010, voted “no confi-
dence” in the political leadership now running the
agency. Citing these appointees’ “abandonment [of
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ICE’s] core mission of protecting the public,” agents
warned that criminal aliens were often released by
ICE — for the same offenses for which American
citizens would often stand trial and go to prison —
and that the American public was at risk.'” For ap-
pearance’s sake, and nothing more, this agency re-
ports glowing totals with little substance. Enforce-
ment is a mirage.

In reality, the urgent mission of both the
courts and law enforcement is defeated by excuses
wholly at odds with an enforcement strategy that
removes actual violators and deters those tempted
to skirt federal law. The practical means to impose
obedience to court orders are used with success in
state and federal courts across the United States ev-
ery day but are ignored by DHS and Do] in favor
of policies that continue to allow nearly a third of
aliens free pending trial to abscond every year. The
refusal to enforce removal orders looks past these
examples of enforcement and encourages the same
conduct that would land both citizens and non-cit-
izens in jail in any other court.

DHS claimed these dismissals would allow
aliens to seek “other relief” that would allow them
to remain in the United States. In fact, “other re-
lief” was nor being sought by these litigants when
DHS dismissed these cases, and nothing, not even
their own removal cases, prevented these aliens from
seeking other forms of relief. Aliens’ attorneys, who
hopefully knew their clients’ cases better than DHS
political appointees, expressed surprise at these dis-
missals."’” DHS has said nothing since announc-
ing this policy regarding how many of these aliens
are now seeking the relief DHS said was present.
DHS justified these dismissals by claiming a lack
of resources to prosecute them.'"! DHS’s justifica-
tion is simply a pretext — an excuse to dismiss cases
that would likely have resulted in removal orders,
increasing the more than one million orders it now
refuses to enforce. DHS initiated this scheme with-
out notice to Congress, the public, or even those
attorneys representing the aliens who received the
dismissals.!!?

Instead of judges engaging in a perceptive
case-by-case review that requests for “other relief”
typically receive, DHS imposed a top-down solu-
tion that mocks judicial review. This scheme wors-

ens the growing sense of disorder that reduces pub-
lic confidence in our federal institutions and risks
hurtful backlash to legal immigration. The words
of the late Congresswoman Barbara Jordan target
these failures:

“Credibility in immigration policy can be
summed up in one sentence: Those who
should get in, get in; those who should be kept
out, are kept out; and those who should not
be here will be required to leave.... For the
system to be credible, people actually have to
be deported at the end of the process.”'"?

In fact, the present system is not credible.
No federal agency is exclusively tasked with enforc-
ing deportation orders. What enforcement there is
occurs through ICE, but ICE enforces orders only
when the DHS interior enforcement strategy says
so, not — as it should — in obedience to court or-
ders." Since no language in the DHS enforcement
strategy even mentions immigration courts or re-
moval orders,'”” removal orders are treated as rec-
ommendations.

Under the Immigration and Nationality
Act, DHS is sheriff, prosecutor, and jailer. All too
often it is judge. This singular defect prompts frus-
trated judges to term their courts “play courts.”!'®
The concept of judicial imperative is largely un-
known.

Judicial imperative — a judge’s authority to
direct execution of his orders and see they are carried
out — is absent and its absence has impact and risk.
Out of the 1.1 million unenforced removal orders,
45,000 involve persons from nations that abet ter-
ror.""” The highest arrest rate for this group — those
who evaded court or disobeyed orders to depart —
was achieved in 2008. In that year, 34,000 fugitives
— only 6 percent of the fugitive population — were
apprehended.'® But, as reports show, before trials
are completed many aliens, some with serious crim-
inal records, are released from detention and soon
disappear. America is at risk, not from the open-
ness of its culture or its enlightened laws, but from
those who turn these strengths against us to achieve
evil ends or, as is more often the case, from those
released from detention by government executives
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who should know better. Release from detention
involves a whole series of other risks — risks the
present leadership of DHS and ICE heap upon the
public.'?

From 2003 through 2005, 280,000 out of
775,000 aliens in deportation proceedings liter-
ally walked free from DHS detention centers due
to lack of bed space and never returned to court.'®
In 2007, federal officials in Houston released thou-
sands of aliens — some child molesters, rapists, and
drug dealers — despite knowledge of their crimi-
nal past and their illegal presence in the United
States.”! In few nations would such concern for
prisoners’ rights free upon innocent communities
those being held for criminal conduct and illegal
presence. DHS certainly knew what it was doing
(at least its intelligence reports suggest it did), but it
released these prisoners upon unsuspecting neigh-
borhoods anyway, with all the attendant risk such
actions carry. These policies invite the greater risks
that move beyond domestic security to national se-
curity. The same practice in large numbers contin-
ues today unabated by common sense and concern
for the law-abiding.'?? Chris Crane, president of the
ICE employees union, doesn’t pare his criticism:

“Criminal aliens incarcerated in local jails
seek out ICE officers and volunteer for
deportation to avoid prosecution, convic-
tion, and serving prison sentences. Crimi-
nal aliens openly brag to ICE officers that
they are taking advantage of the broken
immigration system and will be back in
the United States within days to commit
crimes, while United States citizens arrested
for the same offenses serve prison sentences.
State and local law enforcement, prosecu-
tors, and jails are equally overwhelmed by
the criminal alien problem and lack the re-
sources to prosecute and house these prison-
ers, resulting in the release of criminal aliens
back into local communities before mak-
ing contact with ICE. Thousands of other
criminal aliens are released to ICE without
being tried for their criminal charges. ICE
senior leadership is aware that the system is
broken, yet refuses to alert Congress to the

severity of the situation and request addi-
tional resources to provide better enforce-

ment and support of local agencies.”'**

Threats to national security are no less
grave. DHS intelligence summaries indicate ter-
rorist organizations believe “illegal entry into the
United States is more advantageous than legal en-
try for operations reasons.”'** Deputy Secretary of
Homeland Security James Loy, testifying before the
Senate Select Committee on Intelligence on Febru-
ary 16, 2005, cautioned:

“Recent information from ongoing inves-
tigations, detentions, and emerging threat
streams strongly suggests that al Qaeda has
considered using the Southwest Border to
infiltrate the United States. Several al Qaeda
leaders believe operatives can pay their way
into the country through Mexico and also
believe illegal entry is more advantageous
than legal entry for operational security rea-
sons [Elntrenched human-smuggling
networks and corruption in areas beyond
our borders can be exploited by terrorist or-

ganizations.”'?

Six years later, little has changed. Testify-
ing before the Senate Homeland Security Commit-
tee on March 30, 2011, former 9/11 Commission
Chair, Thomas Kean, warned of danger at the U.S.
borders. Border security,” he said, remains

“[A] top national security priority, because
there is an indisputable nexus between
terrorist operations and terrorist travel.
Foreign-born terrorists have continued to
exploit our border vulnerabilities to gain ac-
cess to the United States.'?

Under the present system, judges can do
nothing about these risks DHS invites and makes
worse. Absent judicial authority places in the hands
of non-judicial DHS officials decisions affecting not
just American homes and threats from killers like
Jose Alfaro in Manassas, Va., but entire American
cities threatened by terrorists like Faisal Shahzad in

18



Center for Immigration Studies

New York. These are failures that only courts with
authentic judicial authority can address. Courts are
crippled by weakness that allows those who are sus-
pect or those who are ordered removed to thumb
their noses at federal authority or, worse yet, to at-
tempt destruction of the land that trustingly gave
them safe haven. There is, of course, more to this
dysfunction. The weak courts that cannot move
DHS to enforce deportation orders are equally
hindered by steep caseloads that congest an already
clogged system. To say things are sluggish would be
a compliment.

Getting any case to trial frequently takes
more than a year.'” On average any case will lie
pending 15 to 20 months.'?® The life span of cases
— cases that often take less than three hours to try'?
— is often not less than five years and frequently is
more."?® The fact that aliens who file lawsuits to re-
main in the United States appeal the verdicts they
receive 98 percent of the time makes clear that not
only trial courts, but also the Board of Immigration
Appeals,’®! the court of appeals for immigration
cases, is choked by cases that take years to resolve.

In 2003, EOIR reported trial courts carried
a backlog of 161,000 cases."* In 2008, the OMB
(Office of Management and Budget),'?* based on
figures provided by EOIR, told the public the back-
log had dwindled to 3,965 cases.'* Actually, more
than 200,000 trial matters congested court calen-
dars that EOIR said nothing about.'” A Syracuse
University study revealed the deficit. Congress, the
public, and presumably the White House had no
inkling of this logjam."* This congestion stretched
back more than 11 years.'"” Today the backlog ex-
ceeds 260,000 cases that EOIR never mentioned to
Congress.'? Trial courts are not alone, however.

Contrary to American Bar Association
guidelines, the BIA fails to complete 95 percent of
its appellate caseload from year to year — yet this
is an improvement.'”” In 2000, 23 appellate judg-
es had 63,763 cases strangling their dockets.'*® By
2002, nearly 58,000 cases had been pending up to
five years."! Today, eight years later, nearly 28,000
cases — just less than half the 2002 bottleneck —
await judgment.'* Stasis has been standardized.
More than just unmet deadlines are present here.
Completing the balance is an American public that

expects its courts to perform with the same pre-
cision and candor they must bring to their own
households and businesses. Immigration courts,
in critical respects, do neither. Nor does the fiscal
management of the courts inspire confidence. Once
more, things are turned on their head.

Since 1990, American taxpayers alone have
borne all increases in court budgets. Aliens pay no
more today to file a case in immigration courts than
they did in 1990. Through 2010, filing fees have not
kept pace with the 276 percent'® rate of increase in
government spending, the 70 percent cumulative
rate of inflation,' or the 823 percent increase in
court budgets.'” From 2000 through 2007, taxpay-
ers even paid the court costs — some $30 million

146 in

— of aliens who appealed deportation orders
asylum cases, but also for crimes they committed in
the United States and for fraudulent marriages they
entered.'”

Citizens and non-citizens in any other
courts pay their own filing fees and court costs —
but not in immigration courts. Despite years of tax-
payer support, at no time have aliens been asked
to contribute more to the processes of justice from
which they stand to gain the most. The testimony
of former BIA judge Michael Heilman revealed this
problem in congressional hearings in 2003. “As an
initial question,” Judge Heilman told the House Ju-
diciary Committee,

“[Olne can fairly ask ... what incentive is
there for the typical alien to appeal from
an Immigration Judge’s decision? One part
of the answer lies in the fact that the ap-
peal filing fee is very low, $110. With that
fee being waived by the BIA in about 50
percent of appeals, oftentimes even where
an alien is represented by an attorney. The
alien is not charged for copies of the record
or for the transcript of the hearing, which
often exceeds 50 pages. All of these costs
are absorbed by EOIR. By contrast, to my
knowledge, no-cost appeals on a civil level
are a rarity.
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“A third, and less significant change, would
be to charge the appealing alien with the cost
of the appeal. There are significant expenses
absorbed by the Department of Justice be-
cause it foots the bill for the appeal process.
As a rule, in civil proceedings, which im-
migration proceedings have been seen to
constitute, the appealing party pays the cost
of the appeal, including the transcript. The
fact that any particular individual might be
unable to bear this cost has not deterred this

general practice in civil proceedings.”!*®

These flaws — disabled courts, no-show
litigants, unenforced orders, endless backlogs, and
poor fiscal management — belie other defects, de-
fects of a constitutional nature. Aliens face the real
potential of not receiving a fair trial.

The Justice Departments attorney disci-
pline scheme, applicable only to the alien’s lawyer,'*’
denies to aliens the right to effective assistance of
counsel and fair trial. Private counsel is exposed to
public scrutiny of alleged misconduct while feder-
al prosecutors are exempt from the same exacting
standards.” In effect, the alien’s attorney is open-
ly put through a process that might suspend him
from practice, while federal prosecutors accused of
the same conduct enjoy the plush protections, in-
cluding private proceedings, granted to federal em-
ployees. Private counsel have no such sanctuary. In
effect, two very different processes apply to those at-
torneys who advocate on opposite sides of the same
case.

Do] and EOIR argue these two very differ-
ent processes are equivalent and do not violate the
Fifth Amendment right to fair trial. Comparison
reveals the gross inaccuracy of their argument.”
Because the alien’s attorney is treated substantially
different, indeed less well, than the governments
attorney, the alien, too is treated in an unconstitu-
tional manner. The potential chilling effect of such
disparate treatment invites all the harms that fol-
low when a supposedly “separate but equal” practice
is imposed on any class — alien or citizen. Weak
courts — courts that can discipline no one — are
the cause of this unconstitutional imbalance.

In the end, the failure of America’s immi-
gration courts is not the fault of its judges or the
aliens who appear before them. It is the failure of an
institution and the executives it has put in charge
of the courts. History labels this failure wooden-
headedness. “Wooden-headedness,” writes historian
Barbara Tuchman, is

[and] a
factor that plays a remarkably large role in

“[TThe source of self-deception ...

government. It consists in assessing a situa-
tion in terms of ... fixed notions while ig-
noring or rejecting any contrary signs. It is
acting according to wish while not allowing
oneself to be deflected by the facts.”'>

The Justice Department took its self-decep-
tion a step further, though. Years of aliens skipping
court — aliens its own policies allowed to remain
free — has never prompted it to give accurate num-
bers to Congress. Instead, the Justice Department
hid them and continued the same policies that led
to nearly 800,000 aliens failing to appear in court
and over one million unenforced deportation or-
ders. Never during this time has DoJ attempted any
meaningful reforms. In the face of these disasters,
Do]’s path has never changed. It has remained pas-
sive and inert — filing yearly reports with Congress
that are misleading at best and ignoring problems
that even the most optimistic budget requests won't
make go way. This inertia is nothing less than the fa-
miliar failure of leadership and management'> and
from this failure come broken courts and a dispir-
ited American public.

Rather than broker change that comple-
mented immigration — change that pursued rule
of law and, in turn, sustained popular support —
the Justice Department has chosen the corrosive
way out that continues today. It has defaulted to
shoddy bookkeeping and the promise that adding
more judges — judges without authority — will si-
lence all but the most vocal critics."* With such a
course as this one, case backlogs will surely dwindle,
while removal orders — orders that will never be
enforced — will just as surely expand. In the end,
the Justice Department and the courts it manages
fail the American public they are intended to serve,
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the immigrants they are intended to elevate, and the
suspects they are intended to sanction. But where
there is failure, there is also opportunity.

Rule-of-law solutions work in our rule-of-
law nation. Indeed, the fates of people, the integ-
rity of a court system, and the destiny of this nation
depend on this most basic foundation. Judges who
rule with fairness and firmness are no less critical
to America today than they have ever been in our
history. Authoritative immigration courts — courts
unlike the ones America now invests in — are the
answer. A reformed court, independent of the Jus-
tice Department, offers definitive, rule-of-law solu-
tions.

At issue is America’s security. At risk is
America’s historic openness. At a disadvantage are
America’s immigration courts. The “uniform Rule
of Naturalization” mandated by the Constitution'>
is impaired by disabled courts, which today cannot
begin to approach the full measures of justice that
are needed. Well within its power, Congress should
authorize a court with authentic judicial authority
— a real court." Its governing principle would be
just ends, not temporal expedience or political gain.
An independent Article I court is the platform for
this rule of law solution — and indeed this platform
has a strong foundation.

The foreign-born compose 5 percent of
America’s total active-duty armed forces."”” Roughly
one in 10 of those killed in Iraq and Afghanistan
was born outside the United States'®*—and this is
not a recent turn in our history. Many who fled the
de facto bondage of Europe in the mid-nineteenth
century fought to end de jure slavery in America
soon upon their arrival. Nearly one-quarter of the
Union army was foreign-born." Twenty percent of
those heroes who hold the Congressional Medal of
Honor came to our shores as immigrants.'®

America confronts a divide that strains the
national fabric. Arguments on either side of these
powerful issues push the American public toward
division. In one America observes a direct refusal to
enforce federal law going hand-in-hand with groups
that advocate disobedience, invite disorder, and
urge disunion.’® In the other, America confronts
reaction that denies the positive role immigration

has played and still plays in our national life.'*
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Both courses dim our shining example to the world.
There is much here that needs repair. There is much
here also that inspires.

Order, liberty, and compassion define our
laws and institutions. They should reaffirm Amer-
ica’s Immigration and Nationality Act in the tradi-
tion of inclusion. They should demand no more
from the alien than is required of the citizen. A
federal court that fully realizes the worthy ends this
cornerstone of federal law embraces answers this
call for reform — and reforms the courts now built
to fail.

Recommendations

1. Congress should replace the present immigra-
tion court system with an Article I court with
presidentially  appointed, Senate-approved,
judges, similar to the U.S. Tax Court or the
U.S. Court of Federal Claims. Trial and appel-
late judges would have continuing jurisdiction
over the alien litigants and government agencies
appearing before them. They would have au-
thority to enforce their orders, using both legal
and equitable remedies.

2. Article I immigration courts should have both
civil and criminal jurisdiction. Courts would
continue to rule on asylum, adjustment, and
cancellation cases — the bulk of their present
caseloads. Their criminal caseload would involve
violations of Titles 8 and 18 of the U.S. Code
— alien smuggling, marriage fraud, document
fraud, and false claims of citizenship. Concur-
rent jurisdiction with Article III courts would
assure access to constitutional protections —
grand jury and jury trial — for defendants who
request them. These new, more expert immigra-
tion courts would swiftly rule on high volume
matters that previously have choked their Ar-
ticle III counterparts.

3. 'The courts’ annual reports to Congress — the
“Statistical Year Books” — need reform. EOIR’s
reporting methods misrepresent critical dynam-
ics of court business. Failure-to-appear rates are
significantly understated. Incomplete disclosure
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of trial caseloads is routine. Appellate caseloads
are entirely unknown. Expedited asylum mat-
ters are not reported with fidelity to congressio-
nal intent. A frank audit by the GAO is needed.
The Bureau of Justice Statistics and the National
Research Council — both of them available to
EOIR — should redesign its reporting meth-
ods. Transparency is itself a remedy for these

ills.

Filing fees and court costs merit significant
revision. Fees have not increased since 1990,
while taxpayer commitment to the courts has
increased 823 percent. Court costs are non-
existent. From 2000 through 2007, taxpayers
provided just over $30 million to transcribe
trial records for litigants, some of whom were
convicted of crimes in the United States or had
committed marriage fraud. Revising costs and
fees in non-asylum cases only — and allowing
the fees to remain with the courts — could pro-
duce a savings of $13 million.
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Intermediate remedies are needed. Immigration
courts currently have available only two judg-
ments to address any case they hear: relief or
removal. Equitable remedies that give courts ju-
risdiction over aliens throughout the trial and
appellate processes and offer redemptive solu-
tions for those who merit second chances, with
certain removal for those who do not, provide
fuller justice the present courts cannot deliver.

Constitutional defects impair alien litigants’
rights to effective assistance of counsel. This
vital guarantee is denied by court regulations
that create a dual disciplinary system that inves-
tigates, prosecutes, and sanctions only private
counsel. DHS prosecutors cannot be held to ac-
count by either judges or EOIR for any alleged
misconduct. This process is a product of weak
courts — courts that cannot discipline either
attorneys or litigants. An Article I court is the
solution for this defect.
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Play Courts

Trial judges describe their immigration courts as
“toothless”® and deride them as “play courts.”
Neither is an overstatement. They accurately depict
courts — and frustrated judges — whose orders
will likely never be executed. The courts use fed-
eral statutes, common law precedent, and regula-
tions in making decisions.'® Their judgments are
controlling guidance to federal enforcement agen-
cies, among them ICE.'® Despite this, they cannot
direct government agencies — ICE, for instance —
to enforce their orders. To say the courts are tooth-
less may, in fact, be generous. Compared to the im-
portant work charged to them, courts are less than
weak.

Today, more than 1.1 million removal or-
ders are ignored by ICE,'® while authorized relief
for many immigrants is nothing less than an unkept
promise.'” When orders granting relief or direct-
ing removal are final, regulations separate judges
from their judgments. Judges have no authority to
enforce their rulings.'® They have become simple
bystanders in their own courtrooms.

State and federal courts — even traffic courts
— extend authority through trial and beyond. The
absence of judicial authority in immigration courts
explains why deportation orders lie unexecuted and
why fugitives remain at large. Lacking jurisdiction,
trial courts issue orders that will never be enforced
unless a non-judicial officer — an ICE official to
be exact — using the DHS “interior enforcement
strategy” says so.'® This strategy is neither statutory
nor regulatory. GAO auditors have called this strat-
egy “working-level guidance.”’’® Its characteriza-
tion, whatever it is, belies its impact.

This strategy prioritizes DHS enforcement
— enforcement that does not mention immigration
courts or deportation orders."”" As a result, non-ju-
dicial officers at DHS dictate enforcement of court
orders — not the judges who hand them down.'”
This policy prompts a near total disconnect between
the courts and enforcement. It removes courts from
a judicial process that without them ends in disor-
der. It allows aliens to successfully dodge court and
to ignore deportation orders with impunity. Proof
of this policy failure is found in the numbers.

In 2002, 602,000 removal orders lay back-
logged.'”? ICE’s 2008 report on fugitive aliens —
aliens who fled court or absconded from orders to
leave the United States — showed 558,000 such
individuals at large.”* Over one million removal
orders against aliens who have ignored directives to
leave the United States lie unenforced by ICE today
— an 84 percent increase since 2002."7° There are
two causes for this growth.

Inadequate resources in prior years help
explain lackluster enforcement.””® But more rapid
growth is sure to come and it has an entirely differ-
ent explanation. The Obama Administration now
forbids removal of aliens who skipped court or ig-
nored orders to leave the United States — unless
they have committed criminal offenses.'”” Aliens
who sought the protection of American immigra-
tion courts and then dodged them and others who
disobeyed orders to leave the United States continue
to add to an already burgeoning backlog. And there
is a third cause equally to blame: absent judicial au-
thority.

Weak courts assure that proceedings in
which the United States has invested billions of dol-
lars mean nothing. Judges are powerless in the face
of rules that cancel years of trial work by prosecutors,
defense attorneys, court personnel, and enforce-
ment agents. Not only have years of resources been
wasted, but weakness in both courts and enforce-
ment has been aggravated. What was previously a
probability that a deportation order would never be
enforced is now a certainty. It is also certain that this
added weakness will be exploited by aliens who will
now calculate that any removal order handed down
by courts will never be enforced. The groundwork
for this disarray was laid years ago by the Justice
Department. Despite years of statistics that revealed
aliens fleeing courts in huge numbers, nothing was
done to correct this defect. The same disorder con-
tinues today, further abetted by EOIR statistics that
bury the real numbers and by EOIR’s intentional
disregard for laws and regulations already on the
books.

Two critical pieces of authority — one a
statute, the other a regulation — cannot be used
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by courts, despite being on the books for years. The
statute — § 240(b)(1) of the Immigration and Na-
tionality Act (INA) — gives contempt powers to
immigration judges.'”® Courtroom misconduct and
frivolous legal practice fall within its terms."”? On
the books since 1996, it is no closer to use now than
it was prior to its passage by Congress. The reason
is plain: DoJ — after 15 years — has never issued
regulations enabling this aurhority."® The history of
the unused regulation is just as bad.

Used only in courtrooms inside detention
facilities, the regulation — 8 C.ER. § 241.3'8! —
authorizes DHS to continue custody on those or-
dered removed once their trials are over.'® No lan-
guage limits the regulation to detention facilities.
Instead, Do]J refuses to standardize its use in all im-
migration courts. Courts outside detention centers
cannot use this regulation — or one like it — to
impose conditions that assure future attendance
in court or obedience to orders that require aliens
to depart. Years of court-skipping and disobeying
orders has changed nothing. Courtrooms — like
borders — remain porous and it is what occurs in
courtrooms outside detention facilities that capsizes
rule of law. Disorder has been institutionalized.

Even if an alien is ordered removed, more
often than not, he simply walks away from the
courthouse — without any obligation to account
for himself. The regulation is entirely without ap-
plication where it is needed most: those courtrooms
outside detention centers.

Contrast this with courtrooms inside deten-
tion centers. In these courtrooms, removal orders
are promptly enforced. Release from custody — in
other words, freedom — is conditioned upon com-
pliance with terms that make obedience to court
orders more likely. The alien remains in custody if
conditions for release cannot be met.

Despite this disorder being well known,
time-tested solutions that have worked in other
courts in the United States remain largely unused in
immigration courts. Given these courts’ long experi-
ence with aliens who fail to appear for their hearings
and tens of thousands of unenforced removal orders
that are issued each year, Do]J still refuses to place
authority in the hands of judges that would curb
flight from court. Routine measures such as surety

bonds, bonds on the property of family members,
and GPS ankle bracelets to limit absconding are
largely untried, despite their success elsewhere. Na-
tions — even great ones like the United States —
are not immune to this form of man-made derelic-
tion. When George Friedrich Hegel observed that
history teaches that people and governments learn
nothing from history, he was not referring to Do]
executives, but he could have been.'®® These execu-
tives unwittingly prove Hegel right.

Do]’s management of the courts has weak-
ened rule of law and encouraged disrespect for
judicial process. This exploitation — this gaming
— can be measured to the same extent that aliens
continue to dodge court and ignore removal orders.
This mismanagement inspires all the faults of the
present system: sophisticated smuggling efforts,
wide conspiracies of marriage fraud, calculated il-
legal entry schemes, and the simple walking away
from court that games the compassion of American
law and most assuredly, the American people. DoJ
makes matters even worse, by doing some gaming
of its own through EOIR. EOIR’s annual reports to
Congress stretch truth to the breaking point and be-
yond. Against this backdrop, toothlessness — and
its consequence, disorder — remain the rule.'®

Courts are wholly divorced from enforce-
ment measures that impose order. DHS’s efforts
since 2007 to reduce absconding through detention
and supervision programs have met with little suc-
cess. The fact remains that failure to appear rates in
2007, 2008, and 2009 were 38 percent, 37 percent,
and 32 percent, respectively.'® Despite targeted ef-
forts over the last three years toward aliens who were
outside detention, more than a third failed to show
for court. In any other courts, honest critics would
declare American immigration courts ineffective for
failing to impose order that sustains public confi-
dence and for refusing to learn from experience.

The implication is clear. Our institutions do
not learn or, if they do, they do not act. Regardless
of the answer, the result is the same. Fourteen-year
failure to appear rates averaging 40 percent'*® have
produced no greater authority for courts. Courts
remain weak. Judges are powerless to impose re-
strictions on those who pose risk of flight or refuse
orders to depart.'¥” Even after trials and appeals are
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complete, courts cannot assure removal. The courts’
disconnection from DHS enforcement agencies
is so absolute it even denies judges knowledge of
aliens who disobey orders to leave.'®

Judges seldom know if their orders are ex-
ecuted because enforcement falls outside their ju-
risdiction. All their case knowledge is bypassed by
regulations that separate judges from their cases.
Full-time judges are unaided by full-time officers
tasked with enforcing court orders. Results are
predictable. Prioritized DHS enforcement — frag-
mented enforcement — assures only partial order,
another way of saying disorder. The American pub-
lic is more than disserved by this neglect. It is, in
fact, intentionally disserved by policies that insti-
tutionalize disorder through strategies that sound
good but in the end mean nothing but more of the
same.

The bottom line is this: immigration courts
cannot provide order. Some 48 different types of
DHS “immigration officials,” literally hundreds, if
not thousands, in numbers, may direct arrest and
removal of aliens. Judges have no such authority.'®

Where authentic judicial discretion would have a
profound effect on the operations of these courts,
it is absent. Remedies that our democracy makes
available to citizens and non-citizens on a daily basis
in other courts are unavailable to alien litigants in
court proceedings that offer the path to citizenship
or its denial. The remedy for these defects is a court
that functions as a court.

Empowered courts — courts with continu-
ing jurisdiction over their cases — would link the
executive function of DHS with definitive court
orders. Orders granting relief or those directing ar-
rest and removal would receive equal dignity. Ob-
jections to judgments would prompt motions for
reconsideration or notice of appeal. They would
not prompt evasion. Orders would be obeyed, as in
any other court, as a function of law and custom —
for what is customary in immigration courts is not
obedience to orders. Instead, DHS ignores them
and aliens disobey them. Executive agencies obli-
gated with enforcement responsibility would assure
compliance with rulings. No longer would courts
be toothless “play courts” that issue orders without
consequence. No longer would immigration courts
be the courts built to fail.
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The Enterprise of lllegal Immigration

Immigration has entered the 21st Century, but im-
migration courts have not. Tools needed to address
changing caseloads are absent. Many litigants appear-
ing in court for the first time are not recent arrivals
to the United States. On average, many have resided
in the United States more than seven years before
first coming to court." They are not asylum-seekers,
but those who entered legally and have fallen out of
legal status or those whose changed circumstances
require court approval of a new status.” And they
are not poor. Census data from 2006 revealed 57 per-
cent of all foreign born households have income be-
tween $37,883 and $93,577. This range accounted
for more than 8.4 million from a total of 15 million
households.'”* Then there is that changing side of im-
migration that grabs headlines and inflames public
opinion. It may be summed up in one sentence: /-
legal immigration is now an enterprise.

Courts able to direct government action —
in other words, courts with jurisdiction over federal
agencies — are essential for reform. This simple re-
quirement solves years of court skipping, unenforced
removal orders, backlogged cases, and tardy relief. It
addresses the powerful shift in U.S. growth — one-
third of which is due to illegal immigration'” — with
an empowered court, a court equal to the great op-
portunities legal immigration offers and the powerful
risks illegal immigration threatens.

From immigration alone, the U.S. popula-
tion increases by approximately two million people
each year. Of this number, roughly 1.5 million are
admitted to citizenship or lawful permanent resi-
dence. Another million enter illegally, whether by
avoiding inspection at the borders or by overstay-
ing their visas. According to the Congressional Re-
search Service (CRS), roughly 500,000 of these “il-
legals” will remain."* Clearly, immigration courts
deal with only a fraction of both totals.” Within
these figures, though, is reason for optimism.

The difference between the net number of
illegal aliens remaining in the United States in 2009
— the 500,000 CRS reported — and the 352,233
cases completed by trial courts'*® shows the poten-
tial that greater court authority and more judges will
yield."” Increasing court authority'*® helps meet the

challenges posed by such numbers. It enables the
United States to confront immigration cases on a
level realistic to their scale, difficulty, and impor-
tance. The critical balance between problem and
solution requires courts fully empowered and ably
staffed. Such courts can impose order. They can as-
sure liberty. Their effectiveness can be measured to
the same degree their authority is increased.

Article T courts are such courts. Their pur-
pose is to judge public rights cases — cases in
which the government is always a party. They offer
significant advantages over the frail administrative
tribunals America now invests in. These advantages
include full authority to conduct proceedings with
legal and equitable discretion. With greater discre-
tion, greater numbers of cases could be completed
with comparatively fewer judges. A significant
number of trials — trials inviting equitable solu-
tions — could be shortened, if not avoided, as rem-
edies imposed by judges set standards for conduct
which the courts themselves would monitor.

Caseloads support this empowerment. Jus-
tice Department numbers suggest asylum com-
poses a small fraction of trial decisions — by its
crude reckoning, only 9.3 percent of all verdicts in
2009." Drawing back the curtain on its accounting
reveals asylum cases over the last 10 years have com-
posed 72 percent of all applications filed with the

courts*” and made up 63 percent of all trial court

Figure 1. Aliens’ Average Number of Years
in the United States Before Court Date
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decisions.?”! The balance of applications — some 28
percent — involves “other forms of relief,” mainly

202 and cancellation®®?

those known as adjustment
applications. But from this 28 percent came grants
in 153,057 cases — well outnumbering asylum
grants, which totaled only 137,322.2% Even more
remarkable is the fact these “other relief” grants
came from total applications of 204,096, meaning
that 75 percent of all adjustment, cancellations and
other relief applications were granted.**

Comparisons like these are critical in under-
standing immigration courts and the dynamics of
their caseloads, but they are comparisons that the
Justice Department never makes in its annual re-
ports. Unlike asylum cases that weigh the conduct
of aliens before they enter the United States, adjust-
ment and cancellation cases weigh the conduct of
aliens affer they enter the United States. The sim-
plistic yearly statements sent to Congress fail to tell
these stories — stories that if known would urge
more powerful tools to be placed in the hands of
judges to definitively grant or deny relief corre-
sponding to the facts of these cases, rather than the
weak laws that offer few remedies to address alien
conduct. No matter the complexity or difficulty of
these cases, imperceptive verdicts of relief or remov-
al are all that is left to feeble courts in handing down
judgments.

Gone is the day of lone entries across an un-
guarded border. Gone, too, is the day of starving

stowaways, and desperate sailors and defectors who
jumped ship in American ports. Today is the day of
the smuggled Chinese, beached Haitians, trafficked
Mexicans, visa-overstayers, crime-prone lawful resi-
dents, and the many who entered illegally and re-
mained undiscovered for years. Today is the day of
marriage, education, and visitor fraud. Today is the
day of the shrewd terrorist unchecked by immigra-
tion courts unable to control their own courtrooms,
much less threats disguised by fraud.

Of the 94 foreign-born terrorists who oper-
ated in the United States between 1993 and 2004,
fully two-thirds of them — 59 in total — commit-
ted immigration fraud in conjunction with their
terrorist activity. These 59 committed multiple im-
migration offenses, totaling 79 violations in all. In
47 instances, immigration benefits acquired prior
to September 11th enabled terrorists to stay in the
United States after September 11th and pursue
their conspiracies. In at least two instances, terror-
ists acquired immigration privileges after Septem-
ber 11¢h.2%207

To enter the United States, terrorists fre-
quently sought, and usually received, visas.?”® Of the
94 terrorists involved in actual and thwarted attacks
between 1993 and 2004, 18 had student visas (F1
visas) and another four had applications approved
to study in the United States. Records reveal at least
17 of these terrorists used a visitor visa, either busi-
ness (B1) or tourist (B2).?” But their fraud did not
end there.

Thirty-four were charged with mak-

ing false statements to immigration offi-

Figure 2. Applications for Relief, Outcomes 2006-2009
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cials. Thirteen terrorists overstayed their
visas. In 17 instances, terrorists lacking
proper travel documents and facing denial
of admission headed-off their being sent
home by seeking asylum — expedited asy-
lum — upon reaching the United States.?'
Every one of the 94 terrorists who entered
the United States had committed at least
one immigration violation in their bids to
enter or remain in America.?'' Each of the

94, after entering, sought to stay.*'* Fraud
was not merely used to gain entry into
the United States upon arrival, but also
to “embed.” Seven of the same 94 were
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indicted for acquiring or using various forms of
fake identification, including driver’s licenses, birth
certificates, Social Security cards and immigration
arrival records. Across the 19 9/11 hijackers, 364
aliases and 34 government-issued ID cards were
used.?”® At least eight of the 19 who attacked the
World Trade Center and the Pentagon were regis-
tered to vote in either Virginia or Florida.”"* Once
in the United States, 16 of the 94 terrorists became
lawful permanent residents — often by marrying
an American. There were apparently 10 sham mar-
riages among them. In total, 20 out of 21 terror-
ists who sought citizenship became naturalized U.S.
citizens.”"

Under the present system, trial courts can
do nothing at either extreme to more closely limit
the movements of persons like these or those whose
poverty propels them to the United States. Noth-
ing judges could do then or today would have
compelled the enforcement of a removal order or
the placement of restrictions on such aliens before,
during or after trial. Meanwhile, aliens — just like
everyone else — adapt. The sincere find sanctuary.
The opportunistic game the weaknesses in our en-
forcement schemes, cloaked behind one facade or
another to unlawfully obtain benefits reserved to
authentic refugees, fiancés, students, and visitors.
American political will power has not stayed even in
this evolution. Neither has federal law, and a large
and growing illegal population is the result.

The routine judgments of relief and removal
are all that are available to trial courts in any case
coming before them. These judgments are simply
outdated and ineffective. Alone they impair the abil-
ity of courts to more constructively deal with aliens
short of removal. Paired with courts that cannot en-
force the hollow orders they already issue makes for
the disorder that the American public has witnessed
for years. Remedies that give judges wider discretion
are not simply desirable. They are needed. Some or-
ders release aliens who would benefit from court
supervision. Then there are aliens placed in depor-
tation proceedings years after convictions for minor
offenses. In the interim, many have lived spotless
lives.>* Others are ordered removed when mandated
court supervision would accomplish what appeals
only aggravate. Still more aliens simply disappear

when the time seems right — and worry little about
arrest and less about removal. Only authoritative
courts can deal with these issues.

In plain language, courts are impotent. They
are unable to provide greater justice through rem-
edies that reduce dockets, conserve resources, and
provide smart alternatives to the flat orders of re-
lief and removal — orders that in effect provide no
order.”'® Courts with authentic authority serve the
purposeful ends for which Article I courts are estab-
lished. Swift and deliberate consideration of matters
where the government is always a party #s their pur-
pose.?”” The legal tools of Article I courts — tools
of continuing jurisdiction that impose responsibili-
ties on aliens to report themselves, wear monitoring
devices, pay taxes, and support their dependents at
the risk of sanctions — are the same tools available
to state and federal courts in both civil and criminal
matters. These are the same obligations citizens and
non-citizens outside immigration courts must obey.
Yet they are unused by immigration courts, despite
the long history of disobedience to court orders
and the equally long history of non-enforcement of
these orders by DHS.

Granting injunctive authority — the judi-
cial ability to control conduct — to immigration
courts would infuse the Bar and the executive agen-
cies with knowledge that each order bore immediate
consequence — the same as in any other court. This
imperative would drive litigation forward. Jurisdic-
tion over enforcement agencies, such as ICE, and
benefit agencies, such as USCIS, would be direct
and seamless. This would mark a clear departure
from the fragmented environment in which litiga-
tion presently occurs. DHS authority would not di-
minish as judicial discretion increased. DHS would
continue its present functions, subject to the same
obligations that apply to any person or agency an-
swering to an authoritative court. The distinction
here lies in enabling judicial discretion, not in limit-
ing the executive authority of DHS.

The present uncoordinated environment
between the courts and DHS is not intended. It is,
however, a historical fact and one that neither de-
partment seems willing to fix. EOIR’s 2009 bud-
get submission speaks to “effective coordination of
investigative, legal and adjudicative resources
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within the Department and in concert with other
agencies” in securing America.*'® It states:

“The fight against terrorism is the first and
overriding priority of the Department of
Justice and the Administration. A key com-
ponent of this effort is the securing of our
Nation’s borders and the repair of the immi-
gration system as a whole. More than ever,
protecting America requires a multifaceted
strategy which must include the effective
coordination of investigative, enforcement,
legal and adjudicative resources both within
the Department and in concert with other
agencies. The application and enforcement
of our immigration laws remains a critical
element of this national effort.

“[P]rograms of DHS, the source of EOIR’s
caseload, represent a critical component of
counterterrorism initiatives. Further, the
Attorney General’s authorities with respect
to the application and interpretation of im-
migration laws clearly impact government-
wide application strategies. As such, EOIR
remains an important function vis-a-vis

DHS/DO] enforcement efforts.”?"?

But effective coordination requires effec-
tive components. This mission statement declares
goals reachable only by empowered courts. Instead,
courts are wholly unable to execute their orders and
have no jurisdiction over the only agency (ICE) —
a part-time agency in terms of immigration enforce-
ment — that arrests, detains, and removes aliens
from the United States. It is no overstatement, then,

to say that immigration courts cannot act as courts.
They stand mute as more than a million deportation
orders lie fallow. Courts observe 40 percent of those
ordered to court vanishing?*® — and are powerless
to stop it. Weak courts do not square with secure
borders, safe neighborhoods, or rule of law. The Jus-
tice Department is noteworthy for lofty words that
seek and often achieve lofty ends. In the case of im-
migration courts, the opposite is true. Worthy mis-
sion statements are unmatched by worthy results.
At two critical junctures, one at points of
entry into the United States and the other in court-
rooms, order fails. Courts can do nothing before,
during, and after trial to condition a litigant’s con-
duct. Courts can do nothing to enforce judgments.
Authoritative courts are the fairest, simplest, and
most efficient mechanism to achieve “application
and interpretation of immigration laws” that com-
plement “enforcement efforts.” Maintaining a status
quo that allows more than a million unenforced, if
not unenforceable, removal orders defeats these ef-
forts. It is no different than porous borders. Unem-
powered courts cannot establish order. They cannot
assure liberty. Empowered courts can do both.
Legal immigration’s rapid growth justifies
a court with increased ability to reach considered
ends in a deliberate and timely manner. Illegal im-
migration’s rise from casual trespass to calculated
enterprise requires the United States do more to
wisely and effectively dispose of thousands of cas-
es consistent with ordered liberty. Redeeming the
worthy and removing the violators are well within
our means. A fully empowered Article I court is the
solution that restores rule of law through judicial
imperatives that Congress granted, under remark-
ably similar circumstances, to the U.S. Tax Court in

1949.
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A Court of Law and Consequences

The U.S. Tax Court is a model, both in history
and purpose, for an Article I immigration court.**!
Its forerunner dates to 1924 and was known as
the Board of Tax Appeals. Much like immigration
courts, this panel interpreted complex regulations
and was an agency within the Treasury Department.
After passage of the income tax, public outcry rose
as the Board’s work grew more complicated.?”* This
complexity, combined with inadequate adminis-
trative and judicial structures, persuaded Congress
that “disputes growing out of ... changed condi-
tions” would increase. The “enormous strain” placed
on the Bureau of Internal Revenue and the federal
courts would continue to grow.””® A court — a real
court — was needed.

Noting the tax code was a dense body of law
affecting “vast amounts of people,” rulings from an
authoritative court became “paramount.”*** Law-
makers understood an “adjudicating body should
be independent.” Independence would avoid future
charges of “inefficiency, arbitrariness, and favorit-
ism” that initially characterized the Board and the
Bureau of Internal Revenue. Unreasonable delay,
large backlogs, insufficient personnel, absence of
finality, lack of standards and procedures, and the
unavoidable scandal that follows such defects, re-
duced public confidence.””

These criticisms are familiar to those agen-
cies charged with enforcing America’s immigration
laws.?¢ Their echo in 9/11 Commission staff reports
underscores the stalemate that exists when executive
priorities and judicial imperatives are neglected —
or, in the case of immigration courts and immigra-
tion enforcement, collide. The 9/11 and Terrorist
Travel report provides an objective assessment:

“The verdict for the INS [now DHS agen-
cies USCIS and ICE, among others] as an
institution is that a poorly organized agency
with a poor public image and low self-esteem
never received adequate support from within
its own leadership, its parent Justice Depart-
ment, the Congress, or the White House to
take itself seriously or be taken seriously as
having a key role in counterterrorism. Thus
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no one at the White House or in the Justice
Department noticed that INS leadership was
unaware of the White House after-action
work on the northern border in 2000 or of
the July 5, 2001, White House meeting of
enforcement agencies to discuss the height-
ened state of threat under which the rest of
the government was operating. Meanwhile,
the hijackers were seeking entry into the
United States — and succeeding in an at-
mosphere in which the priority was neither
enforcement nor counterterrorism.”*’

Withering criticism of the tax board — like
the criticisms directed at the old INS, the present
DHS and today’s immigration courts — became a
catalyst for reform. An attempt to recreate the Board
as an independent agency within Treasury failed.
Instead, the Board assumed powers that cemented
its role as a court of law rather than an adminis-
trative body. Its distinct mission of settling revenue
disputes between the government and private par-
ties spurred Congress to recognize its “exclusively
judicial function.” This change made the Court’s
decisions reviewable under the same standards as
those applied to federal district court judgments sit-
ting without a jury (“clearly erroneous” or “abuse
of discretion”).””® Enhancing these attributes, the
Court in 1954 received authority to enforce its
own orders and sanction contempt. Its independent
status and unique function as a legislative tribunal
steadily evolved from administrative body to Article
I court.*”

Statements by the Office of Management
and Budget (OMB) acknowledge the immigration
courts’ distinct role as the “only entity” providing
due process in immigration proceedings. The courts
do not “compare ... to other judicial programs,”
OMB found:

“EOIR is the only entity charged with pro-
viding due process to individuals in im-
migration proceedings. Although DHS
has certain adjudicatory responsibilities in
the immigration arena, none of them falls
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into the category of judicial proceedings
in which there is a government trial at-
torney contesting the individual’s claims.
DHS’ adjudications involve only affirma-
tive petitions, not adversarial administra-
tive tribunals during which an individual
may defend himself against charges brought
against him. A comparison with other agen-
cies devoted to immigration adjudications
would be inherently difficult to perform
due to EOIR’s mission of providing due
process. Any comparison would show that
EOIR either grants or denies more claims
and neither of those indications would pro-
vide a way to determine whether EOIR was
performing well and fulfilling its mission.
EOIR cannot compare its program to other
judicial programs because immigration cas-
es are so distinct that they do not closely
mirror either civil or criminal proceedings.
Instead, they are administrative cases that
are carried out in an adversarial setting with
a government attorney bringing charges
against the alien. In addition, immigration
cases are very complex, with a variety of ex-
tenuating circumstances, such as persecu-
tion, and subjective circumstances, such as
“hardship.” Therefore, to compare EOIR’s
program with other agencies involved in ju-

dicial proceedings would be inherently dif-
ficult.”?

OMB’s characterization squares with the
courts identity as judicial in character. OMB notes
that judges frequently “circuit ride,” meaning judg-
es visit other venues to hear cases. Their rulings are
binding unless overruled by the Attorney General
or a federal court.®® OMB concluded, however,
the courts are only “moderately effective” in serv-
ing their mission.”? Perceptibly, OMB observed
that “[a]s enforcement actions by DHS increase,
so too do receipts of matters at EOIR.” However,
“EOIR is not guaranteed commensurate increases
in resources.”?*

Fiscal shortfalls explain, in part, why immi-
gration courts are impaired. But between judgment
and enforcement lies the real impairment — the

disconnect — that encourages disregard for federal
law, disregard that could be overcome simply by
bringing judicial authority and the mechanisms of
enforcement inside the courtroom. This disconnect
has permitted years of walking away from court-
rooms with measures adopted only recently outside
courtrooms and none adopted inside them to curb
its frequency. Blaming aliens for this disorder when
government does little to fix the problem is wrong-
headed.

The fault is institutional. It lies with suc-
cessive administrations — both Democrat and
Republican — that understand this history and
have reformed nothing. Were an alien or a citizen
to ignore orders or fail to attend proceedings in
any other state or federal court, the consequences
would be certain and immediate. Contempt pro-
ceedings, if not arrest, would result. In this respect,
alien litigants are treated better than the citizens and
non-citizens who appear in other courts across the
United States every day. Courts able to control their
courtrooms and the parties before them eliminate
this dysfunction. In effect, they restore rule of law.

Independence from Do] offers more than
order. When not overshadowed by the priorities of
a large, flagship department, the court’s work would
be unobscured. Its difficult mission would be more
fully understood.?* A recent Do] statement, absent
mention of the courts, reflects the historic second-
ary role immigration and immigration courts have
played in the life of this great institution. It declares:

“The Department of Justice serves as the
Nation’s chief prosecutor and litigator,
representing the United States in court,
prosecuting crime, enforcing federal civil
laws, including those protecting civil rights
safeguarding the environment, preserving
a competitive marketplace of integrity, de-
fending the national treasury against fraud,
unwarranted claims, and preserving the in-
tegrity of the Nation’s bankruptcy system.
Efforts fall into two general categories: crim-

inal prosecutions and civil litigation.”**

This is not to say the courts are ignored.
But to underscore the bankruptcy mandates of Do]
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and omit immigration provides insight. More ac-
curately, the courts and immigration were until re-
cent years neglected — and still are. This neglect
stems from administrative courts that do not fit the
mission of “the Nation’s chief prosecutor and litiga-
tor.” This neglect has permitted annual reports that
poorly account for the cases — and people — that
come before them. What is needed is an indepen-
dent court to serve the high-minded ends for which
the INA strives — a court that dignifies immigra-
tion with a court equal to the importance of immi-
gration itself.>

Given the complexity of tax disputes, a court
fully vested with judicial authority was a remedy for
order. That such a court should be created for immi-
gration purposes, its structure and procedures must
be substantive. Its judgments must be consequen-
tial, its jurisdiction broad and undisputed as to the
enforcement agencies of DHS.

To make the tax court a respected forum,
Congress found “the interests of precision, public-
ity of proceedings, and the establishment of a co-
hesive body of precedents were of paramount im-
portance and could only be achieved by a judicial-
type body.”*” A federal immigration court must be
modeled on this description. In important ways it
already is.”® Vesting the courts with continuing ju-
risdiction and the ability to enforce judgments re-
places the defects that have for years encouraged dis-
regard for the only federal courts with which many
aliens — legal or illegal — have contact. With an
empowered court, fraud, errant removals, delayed
relief, court-skipping, and unenforced orders would
recede.

Change is necessary. Old ways of doing
things are inadequate. The tattered policy of sepa-
rating adjudication from enforcement is a failure.
This failure, however, has support. OMB finds
EOIR “cannot adopt outcome measures for the ad-
judicatory aspect of [its mission] because [it] is an
impartial body established to decide immigration

cases.”?

It declares “specific outcome measures,
such as an increase in the number of final orders
of removal or grants of relief,” “would violate the

b . . » . <« .
agency’s mission.” It rightly concludes “each case is
decided on its own merits.”**” And OMB is right,

but there is more to it than this.

Success cannot be measured by removal
orders or grants of relief. Such measures are false.
Nevertheless, the courts’ impartial mission is ad-
vanced by sentient finders of fact and law enforcing
their judgments in the same forum in which cases
are tried. American courts, both state and federal,
do it every day with notable success. Authoritative
courts offer the superior path for the wise exercise
of government authority in immigration matters.
Judges with knowledge of the parties and the law of
the case are the most effective extension of federal
power against the present system of fragmented ad-
judication and enforcement.

Judicial supervision provides protections
that DHSsafeguards can only attempt.?' Reforms
that equip courts with discretion to affect relief or
removal or any other gradient of justice authorized
by law will encourage the striving, the marginal-
ized, and the persecuted. They will just as effectively
discourage the suspect applicant and the would-be
offender — an effect both immigration courts and
immigration enforcement presently seldom achieve.

A forward posture is needed here. The chal-
lenges by which borders are made sovereign, secu-
rity assured, and rule of law restored are not sub-
ject to quick fixes. Decades of neglect cannot be
reversed overnight. Wise, patient, and disciplined
policymaking and good leadership are the cures. A
platform upon which to build is in place. A code of
law is present which in many respects should be re-
tained. Common law precedent is well established.
Judges are respected as diligent, informed jurists.
Prosecutors and enforcement officers perform dif-
ficult missions with exceeding commitment. A pri-
vate Bar provides attorneys whose word and work
are trustworthy. These are the sinews of an effective
court and the bedrock of an adversarial process that
works. From these a new court can be fashioned.

The nation that can provide the means by
which tyrants are defeated and peace is won, that
can eradicate smallpox and polio, direct powerful
rivers, search ocean depths, and explore space can
just as implacably secure its borders. It can provide
its judges, prosecutors, and officers with those tools
required to serve the ends of justice. The country
that can do these is likewise capable of giving re-
lief to persecuted peoples and remove those whose
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presence is a violation of law. A court of law — an  management — does not. It remains a court built to
Article I court — serves these many purposes. The fail — one whose rulings are often ignored, whose
present court — along with its Justice Department  records deceive and whose consequences are empty.

34



Center for Immigration Studies

The Productive Courts

Trial judges hold court daily. Some hearings require
only basic evidence taking, followed by entry of an
agreed or unopposed order. Trials conducted in asy-
lum,*? adjustment of status,”*® and cancellation of
removal®* form the core of most judges’ caseloads.
These trials usually take from one and a half to three
hours from start to finish.?*® Some matters, how-
ever, require a full day, if not several. Regardless,
judges are uniformly prompt and informed. The le-
gal processes they manage are orderly and attest to
applied legal norms. Their productivity is remark-
able. If one thing may be said about them, it is this:
immigration judges work. Numbers prove it.

From 1996 through 2009, trial and appel-
late courts completed 4,670,036 matters coming be-
fore them.?*® Courts issued decisions in 2,857,390
cases.””” Court records for 2009 give insight to the
tremendous pace of decision-making. In that year,
trial judges received 391,829 cases and completed
352,233, or 89 percent of all matters coming before
them.”® Of these 352,233 completions, 232,212
were cases where judges made decisions “on the
merits” or, put another way, ordered aliens deported
or granted them some form of permission to remain
in the United States.*® The courts’ efficiency is also
remarkable.

In 2006, the courts’ busiest year on record,
218 trial judges received 351,301 cases — and com-
pleted 366,027 cases. In other words, trial judges
completed 14,726 more cases than they received by
finishing cases from earlier years.”® Such examples
present a diligent court”' — a court whose judges
meet challenges unparalleled by other state and fed-
eral tribunals that not only enter judgments, but
enforce them as well.

The BIA, too, measures up well. In 2006
alone it finished 41,475 appeals.”* From 1996
through 2009, its members finished 493,666 alien
appeals and administrative appeals from DHS,*’
made up of 448,549 appeals from trial court rul-
ings and 45,657 DHS administrative decisions.”*
The backlog of more than 57,000 unfinished ap-
peals identified by Attorney General Ashcroft in
2002 has steadily decreased. Still, it is high. Nearly,
28,000 cases are still on the books.” To the BIA’s

credit, it now finishes more cases each year than it
receives.”>

Comparisons from 20006, likewise, prove an
able court. Total productivity in that year — the
trial courts and the BIA put together — equaled
407,487. In the same year, the Criminal, Civil, Civ-
il Rights, Tax, Anti-Trust, National Security, and
Environment and Natural Resources Divisions at
Do], along with U.S. Attorneys’ offices, produced
289,316, trials, appeals, investigations, program as-
sistance and advisory work.”” Federal district and
circuit courts — with much greater resources and
distinctly different caseloads — concluded 414,375
civil and criminal cases.”*® This favorable compari-
son is enhanced by other numbers.

In 2006, immigration trial and appellate
judges did not exceed 233. Active judges sitting on
federal trial and circuit benches were 857.2? When
the 414 senior judges are included, 1,271 judges
filled district and circuit benches.**® A ratio of more
than five Article III judges for every immigration
judge reveals an efficiency and work ethic that an-
nual reports don’t capture. This level of productivity
underscores a maturity in jurisprudence that justi-
fies improvement in the court’s status — a status as
vital to the United States as immigration itself. The
broad array of questions immigration courts con-
sider, combined with steep caseloads, demonstrate
that vitality. Still, serious defects limit the courts’
effectiveness. Among them are growing backlogs.

Over the last 10 years backlogs have grown
70 percent. A Syracuse University study discovered
this build-up. Today the backlog exceeds 260,000
cases — 260,000 cases that remain untried — that
EOIR never mentioned to Congress.*®' On average
these burgeoning caseloads leave judges no more than
73 minutes to give each case coming before them?®
— excluding the inventory of backlogged cases. Even
worse, the number of judges — compared to grow-
ing caseloads — is still lopsided. Despite promises
that judicial ranks would increase,” steep caseloads
are still the norm. Lately, more judges have been ap-
pointed and individual caseloads are shrinking.**
Only time will tell if these fixes are effective.
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More judges — judges empowered to en-
force their rulings — are the remedy. Not enough
judges may explain why expedited asylum cases —
the largest and most critical group of asylum mat-
ters the courts hear — have not been reported for
the last five years by EOIR.*> Crushing caseloads,
minus an adequate corps of judges, prompted the
American Immigration Lawyers Association’s pres-
ident to observe “If you go into these courts and
see the workload, you ask: Is this a real American
court?”*¢ Even with the recent increase in judges,
the answer, sadly, is no.

But there are two more questions, ques-
tions not asked by TRAC. Why did EOIR not tell
Congress and the public about the backlogs? Why

did it take an outsider to reveal what EOIR could
have and should have revealed through its annual
reports? TRAC’s findings only further the case for
an independent court.

While independence alone is no surety for
accurate reporting, independence provides a direct
relationship with Congress that makes account-
ability more likely. It is independence that both the
American public and its immigrant population can
look to for impartial and authoritative decisions
that are enforced with the same diligence as they are
decided. For the courts built to fail lack for more
than just authority. They lack candor and absent
candor their failure is complete.
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The Unreported Courts

I. Asylum: The Gateway Application

Asylum is the most common type of case filed with
the courts. It is also the only case that comes close
to being fully reported by the Justice Department.
It composes, however, a shrinking percentage of the
court’s business.”” Nevertheless, it is the gateway
application — the means used to enter the United
States when a visa cannot be obtained. But once
asylum seekers get into the United States, nearly
half give up their claims and pursue other means,
such as marriage, to remain in the United States.
Getting in comes first. Staying in comes next.”®®
Numbers prove it.

From 1996 through 2009, 53 percent of all
asylum claims — 461,040 of 874,149 — were with-
drawn, abandoned or transferred to other courts pri-
or to trial. This total is made up of 259,359 asylum
claims transferred to other courts — another way of
saying changed venue — 148,599 withdrawn ap-
plications, and 53,082 abandoned claims. Nowhere
does EOIR tell what happened to these cases and
the aliens who filed them.?® Annual reports state
many of these cases became new filings in the same
or next fiscal year. Yet no accounting traces these
cases to later filings or discloses how they were con-
cluded. Here, Congress and the public are denied
visibility on more than half of the courts” caseload.
The frequency with which asylum is sought and
then not pursued suggests the maxim — directing
aliens to find a way in — and the corollary — di-
recting that once in, find a way to stay — contain
hard truths that only accurate numbers reveal. Not
only accurate numbers, but court directives reveal
the dysfunction in trial courts when litigants at-
tempt to delay their cases to gain advantage or find
a friendlier court in which to have their case heard.

A 1997 memo from then-Chief Judge Mi-
chael Creppy to trial judges addressed the “Large
Venue Caseload.” Judge Creppy urged judges to
carefully consider venue changes to prevent “de-
lay, harassment [of judicial processes] ... and judge
shopping.”*”® Since 1996, 30 percent of all asylum
applications were removed from trial calendars so
aliens could have their cases heard in courts differ-

ent than those they were originally filed in.*”! No
doubt many transfers were sincere, but many oth-
ers, as Judge Creppy’s memo suggests, were suspect.
Much is left unexplained with respect to asy-
lum cases in general, but even less is known about
the largest category of asylum cases — the category
known as expedited asylum. It is here that the pro-
ductive courts become the unreported courts.

II. Expedited Asylum: Another Gateway Application
Expedited asylum cases make up the vast majority
of all asylum matters. Since 2005, expedited asylum
cases have made up 64 percent of all asylum applica-
tions.””? By statute, these cases must be tried within
180 days of being filed.””? Despite these large num-
bers and the statutory deadline, the Justice Depart-
ment has reported nothing since 2004 regarding the
courts’ compliance with this deadline.”’* No annual
reports indicate how many claims were granted or
denied or how many were transferred, withdrawn,
or abandoned. No reports tell how many aliens
seeking expedited asylum were detained or were re-
leased from detention and then skipped court. The
disorder that Congress sought to end in 1996 when
it enacted the expedited asylum statute is now dis-
order caused by the Justice Department*”” — not
aliens seeking asylum. When 40 percent of all aliens
free pending trial evade court and when 64 percent
of all asylums are expedited cases, the same disap-
pearing acts that Congress sought to end in 1996
may still be occurring with the Justice Department
complicit in this cover-up.

Not reporting how quickly these cases are
heard and what becomes of the people who seek
expedited relief returns the courts to the same de-
lays, uncertainty and court-dodging that prompted
Congress to create expedited asylum in the first
place. Blame for this disarray rests squarely upon
the institution that has created it and the indiffer-
ent reporting that has enabled it. Some history puts
things in context.

With passage of the Illegal Immigration Re-
form and Immigrant Responsibility Act (IIRIRA),
Congress noted the enterprise that illegal entry into
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the United States had become. Playing upon the
predictable sympathetic response of American cus-
toms agents, aliens showed up at U.S. airports with
fraudulent entry documents or no documents at
all. Claiming a “fear of persecution”¢ if returned
to their home countries, aliens entered the United
States with the permission of American officials.
Lengthy delays between their admission and their
asylum hearings allowed many to disappear — to
literally run away. Stated the House Judiciary Com-

mittee Report:

“One urgent problem in recent years has
been the arrival at U.S. airports of smuggled
aliens who possess fraudulent or otherwise
invalid travel documents, or who have de-
stroyed their documents en route, and who
make claim to asylum in order to be able
to remain in the United States. Because of
delays in the asylum system, hearings were
often scheduled for months later. If not
detained, the aliens would most often dis-

appear and become long-term illegal resi-
dents.”””

The solution to this problem was 7oz a blan-
ket refusal of admission to aliens making claims of
persecution who possessed only fraudulent papers
— and sometimes only a pity-filled story. Instead,
the present statutory scheme — a fact-finding
method — was adopted by Congress that still al-
lowed many to enter. It works this way:

Under “expedited asylum” an alien who
willfully misrepresents himself to gain entry into
the United States is inadmissible. Such an alien may
be removed without any further hearings or review
— unless he indicates a fear of persecution. Aliens
who make such claims are placed into an expedited
asylum process and receive a “credible fear” hearing
to determine if there is support for their claim.”®
An asylum officer — a DHS employee — makes
this determination.

One method requires an alien to submit an
asylum application “affirmatively” at a DHS Asy-
lum Office. If denied, the applicant must then be
referred to an immigration court within 75 days
of filing his asylum claim. The second method for

expedited asylum directs that an alien file an appli-
cation “defensively” with an immigration court, if
DHS refuses his claim of persecution.?”? Since both
fraud and persecution are at issue, such cases must
be heard swiftly. Urgency gives the proceeding the
name “expedited.” But neither the innate urgency of
these cases nor the requirements of the statute have
made any difference to EOIR. No one — not Con-
gress and certainly not the public — knows whether
the courts are meeting the 180-day deadline to hear
these cases or what becomes of those aliens who file
these claims and are permitted to remain free pend-
ing trial.

Indeed, over the past six years, compliance
with this mandate is entirely unknown. EOIR last
reported on it in 2004.%%° For that year, 89 percent
of all expedited matters were tried before the dead-
line had passed.”' Since then, reports say nothing
about whether this statutory deadline has been
met for a caseload that composes more than three-
fifths of all asylum cases. What EOIR Aas reported
to Congress in the last six years does not begin to
address the 180-day mandate at all. Instead, EOIR
sidesteps the issue. EOIR acknowledges the dead-
line and congressional expectations and says little
more.”®? EOIR specifically omits how many cases
are completed on time and how many are not —
despite full disclosure of these numbers in years
past.”® All that EOIR reveals are caseload figures
showing how many expedited cases were received
and completed.” It produces graphs showing that
at least half of all asylum cases received each year
fit the expedited asylum profile.”® Production fig-
ures show more cases completed than received.?¢
Yet EOIR refuses to tell how many cases were heard
within the statutory 180-day deadline. Other fac-
tors — factors relating to backlogs — provide in-
sight to this failure.
quently takes more than a year.?” Add to this time

Getting any case to trial fre-

the fact that many aliens, whose asylum cases take
a year or more to adjudicate, entered the United
States legally through visas more than a year before
their first appearance in court.”® By the time appeal
to the BIA is concluded, another eight months and
up to year and a half passes, but often, it is more. At
a minimum, another year will pass, if the matter is

appealed to a circuit court.”®
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The life span of litigated cases — the tri-
als of which generally take less than three hours*”
— is frequently five years or more. The life span
of backlogged cases is even longer. The insight, if
not the answer, is too many cases and not enough
judges and, more specifically, not enough judges
with authority. Regardless, this dysfunction does
not excuse EOIR from its statutory obligation to
faithfully report statistics that accurately describe
the courts’ efforts — an obligation it appears inca-
pable of doing. EOIR’s absent reporting does not
correct these problems. Rather, it aggravates them.
A bottleneck stretching back 11 years uncovered by
Syracuse University’s TRAC program in 2009 went
unreported by EOIR until its presence could not be
denied by court officials.?’! In this case, as in others,
absent reporting buried lagging caseloads and, just
like bad bookkeeping and misleading numbers, its
effects are felt well beyond their immediate impact.

Under the present system, the 180-day rule
for expedited asylum adjudication burdens the courts
beyond their present ability to meet deadlines and
satisfy deliberate justice.” But it is no excuse for de-
ceptive reporting and mute numbers that fail to tell
whether large numbers of aliens secking expedited
asylum still run when chance permits. EOIR fails to
report on a caseload occupying nearly 65 percent of
the total asylum cases and the vast majority of all ap-
plications filed with the courts. Resources — mate-
rial, legal, and, most of all, human — are insufficient.
The corps of judges, despite recent improvements, is
too small®® and court staffs smaller still.?* Official
reports to Congress disclose nothing regarding back-
logs or the conditions causing them. Yet the law is
plain — 180 days to hear and decide such cases —
and plainly unmet by being disregarded. And, if not
disregarded, then simply wunreported.”® More judges
should help, but more judges alone are not enough.
Authoritative courts augmented by sufficient re-
sources are the solution.

Americas history as a haven from perse-
cution and a harbor for industry, innovation, and
employment assures greater failure of immigration
courts — and public disgust — if these practices
continue. Candor in annual reports that would
alert Congress and the public to problems is lack-
ing. The need for an independent court — a court

divorced from executive priorities and political con-
siderations — fills the need for accountability and
transparency this agency cannot — and will not —
provide. The problems of immigration courts rec-
ommend a solution. For the courts now built to fail
that solution is an Article I court.

lll. Failures to Appear in Court:

Lies, Damned Lies and Statistics

Failure of aliens to appear in court — another name
for court evasion — is a chronic problem, a huge
one that has never been admitted by EOIR. The
problem, however, is two-fold. First is the fact itself:
many aliens evade court. Second is the way EOIR
reports these failures: EOIR games the numbers.
In short, its numbers are slippery and truth is a
casualty.

From 1996 through 2009, 40 percent of
aliens who were free pending trial never showed
for court. In raw numbers, 769,842 aliens out of
1,913,507 aliens free before trial failed to appear.*®
For their failure to obey federal law and appear at
their hearings, these persons were ordered removed
from the United States.””” Within these numbers
were 45,000 persons from nations that abet ter-
ror.””® Never across 14 years of reporting have these
misses been truthfully reported. Accurate numbers

Table 1. Failure to Appear
Rates, 1996 to 2009
Reported Actual
Rate Rate
1996 21 % 38 %
1997 21 % 35 %
1998 25 % 34 %
1999 24 % 34 %
2000 21 % 31 %
2001 20 % 30 %
2002 25 % 45 %
2003 22 % 37 %
2004 25 % 42 %
2005 39 % 59 %
2006 39 % 59 %
2007 19 % 38 %
2008 16 % 37 %
2009 11 % 32 %
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that would have alerted Congress and the public to
the severity of this court dodging were at best un-
derstated. At worst, they led lawmakers to look past
hundreds of thousands of aliens abandoning court
and disappearing from federal law enforcement.
EOIR’s cosmetic reporting has fueled what ICE has
termed the “burgeoning fugitive alien problem in
the United States.”®’

Admittedly, EOIR discloses that non-de-
tained aliens fail to appear in large numbers. It goes
further by reporting these dynamics in tables that
depict these broad failures. But this agency cannot
let the numbers speak. It consistently uses made up,
meaningless numbers which belie how frequently
aliens evade court. It artfully does this by measuring
what it calls the “overall failure to appear rate” — a
rate that throws together aliens free before trial with
aliens held in detention throughout trial. From
one fiscal year to another, EOIR headlines much
lower and unrepresentative numbers throughout its

annual reports, insisting that failures to appear in
court are much smaller than candid bookkeeping
supports. The very serious problem of aliens run-
ning from court is perpetuated by EOIR itself. This
dynamic, however, does not get past DHS.

In laying out the facts regarding court eva-
sions, DHS, in 2006, pulled no punches. Its ability,
it stated, “to detain and remove illegal aliens with
final orders of removal” was hindered by [their]
“propensity ... to disobey orders to appear in immi-
gration court” and the “penchant of released illegal
aliens with final orders [of removal] to abscond.”*®
Unenforced removal orders resulted. The story be-
gins, though, with aliens the United States permits
to remain free pending trial.

The aliens most likely to evade court are
those who are not detained. Two groups compose
this population. One group is those aliens released
from detention who assure officials they will appear
in court. The other group is those who were never

Figure 3. Reported vs. Actual Failure to Appear Rates, 1996 to 2009
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detained, but instead are summoned to court.’”! To-
gether they are the non-detained population. They
are the story that EOIR does not tell.

A third population figures in this discus-
sion. This is the detained population, those held in
detention pending trial. From 1996 through 2009,
1.3 million aliens held in custody finished their
cases.’” Their failures to appear in court were neg-
ligible.*® Less than 2 percent of this population, as
of 2001, missed their court dates.*** When they did
miss, trial courts declared their failures unintention-
al because they involved illness or transportation
breakdowns, conditions over which detainees had
no control.*® When illness passed or transportation
arrived, court appearances were made. Judges ac-
knowledged these innocent misses by simply order-
ing new hearing dates. Removal orders were never
issued.

In calculating failure to appear rates, EOIR
defaults to its old standby — apples and oranges
math. It adds together these two very different
groups, the detained and the non-detained, and
does this (so it says) to determine the “overall failure
to appear rate.” In doing so, it provides poor guid-
ance. Combining these two populations produces
dramatic results. It shrinks failure to appear rates
and makes things look much better than they are.
Shrinkage occurs because detained aliens — aliens
who must appear in court — always make their
court dates. Non-detained aliens, by contrast, of-
ten evade court — in 2005 and 2006, they skipped
court 59 percent of the time.*” Shrinkage also oc-
curs because, historically speaking, detained and
non-detained aliens who show for court significant-
ly outnumber the non-detained aliens who fail to
show. When calculated like this, failure to appear
rates are bound to decline. They are certain to look
much lower and for purpose of reporting to Con-
gress much better. A fresh — and truthful — ap-
proach is needed.

A truthful approach simply means figuring
failure to appear rates based solely on non-detained
aliens.?”” Calculation like this yields accuracy be-
cause it compares the same population — those
aliens free pending trial. Failures to appear in court,
EOIR admits, are not driven by those in deten-
tion.”® The driver is non-detained aliens — those
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free pending court. Despite this, EOIR reports fail-
ure to appear rates based largely on those aliens who
nearly always appear in court — the detained pop-
ulation. When aliens held in custody are removed
from calculations, similar populations are compared
and accurate readings are taken.*” EOIR’s old —
and misleading — way of doing things is not only
substandard, but also perpetrates a fraud upon on a
problem of national dimensions.

In 2008, EOIR stated aliens’ “overall fail-
ure to appear rate” was 16 percent.’’® EOIR com-
bined the detained and non-detained populations
to produce this figure. When only the non-detained
population is measured, the failure to appear rate
more than doubles. Dividing non-custodial de-
tained aliens who failed to appear (38,200) by the
total non-custodial population (103,571) reveals
37 percent of those outside custody chose to evade
court.’'’ The same math reveals 38 percent evaded
court in 2007 — double the number (19 percent)
EOIR reported to Congress.’’> Comparing like
populations shows that accurate failure to appear
rates have been significantly understated by this
agency over the last 14 years.’" In short, suspect
statistics produce suspect results.

EOIR’s numbers simply cannot be trust-
ed.?' This distrust is not just about the method
EOIR has used to tell Congress how many aliens
evade court. It is, instead, about an agency that has
muted numbers that would have given Congress and
the public accurate statistics that revealed the true
depth of the problem. Distrust of these numbers,
likewise, has a context well beyond EOIR’S annual
reports. In a time of peace, these slack numbers may
be viewed by some as harmless understatement. In
a time of porous borders, drug cartels, alien smug-
gling, immigration fraud, and a war on terror, they
conceal risk to national security and compromise to
American neighborhoods. They disguise the actual
weakness of courts and enforcement. Inevitably,
they diminish public confidence. The five years on
either side of September 11, 2001 — when viewed
without EOIR’s blinders — reveal disturbing num-
bers EOIR never shared with Congress.

Court evasions did not decrease after 9/11.
They increased. From 1996 through 2000, 251,309
of the 726,164 aliens free pending trial disap-
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peared.’ By fractions, 35 percent of those per-
sons the United States allowed to remain free never
showed for court.’’® What happened next is a hor-
ror story. Over the five years following 9/11 failures
to appear in court skyrocketed. From 2002 through
2006, 50 percent of all of litigants free pending tri-
al — 360,199 out of 713,974 — evaded court.?”
Raw numbers reduced to reliable statistics prove the
point. They show the problem is much larger than
EOIR admits. They are tangible evidence of a prob-
lem not going away anytime soon, unless courts are
vested with greater authority to control government
and alien conduct. Failures to appear are aggravated
not just by EOIR’s bad numbers, but also by EOIR’s
mislabeling what it actually measures.

In reality, EOIR does not measure failure to
appear rates. What EOIR calls the “failure to appear
rate” is really the “in absentia” order rate — the fre-
quency of removal orders for failures to appear out
of total court decisions.’’® EOIR’s preferred nam-
etag for court evasions — failure to appear rate —
does not simply mislabel. It misleads. The following
explains why.

First, EOIR declares “failures” of detained
aliens to appear in court are so rare they are not bro-
ken out in annual reports. Then it includes them in
its calculations without disclosing their number.®"”
Secondly, detained aliens’ failures to appear and the
consequences of their missing court are distinctly
different from those of non-detained aliens. De-
tained aliens who miss court are given new dates to
appear because their misses are unintentional. Non-
detained aliens who fail to appear do so intention-
ally. They are ordered removed. Thirdly, the effect of
including detained litigants in calculations has for
years masked the severity of court evasion.

EOIR uses a label — “failure to appear rate”
— and this label mischaracterizes litigants, aliens all,
as absconders when the problem is actually limited
to one part of one group: non-detained aliens who
evade court. This label impairs congressional over-
sight. It promotes stereotypes. It denies understand-
ing of a grave problem and it delays needed reforms.
The opportunity for EOIR to have provided Con-
gress and the public with critical analysis has been
ignored by an agency that invoked for the courts an
“important” role in counter-terrorism,*® and then

blurred what its grave responsibility should have
prompted it to clearly disclose. Errant reporting is
not incidental in the life of these courts. It is, in fact,
routine and its effect is nothing less than corrosive.

Liberty and order fail when essential facts
are cloaked inside a phrase — “overall failure to ap-
pear rate” — that hides the truth.’*’ Mislabeling
misleads and errant reporting compounds the de-
fect. Instead of precision and candor, Congress re-
ceives audits from Do] and EOIR that prove Mark
Twain’s observation that there are three kinds of lies
— “lies, damn lies, and statistics.” EOIR’s 2009 an-
nual report further proves there is more truth than
humor to Twain’s adage.

IV. Failures to Appear In Court in 2009:

Creative Accounting 2.0

For 2009, EOIR told Congtess that failures to ap-
pear in court dropped to historically low levels.?**
The numbers — when clearly stated — tell a far
different story. EOIR declared that only 11 percent
of alien litigants failed to keep their court dates.’”
The real number was 32 percent.’”* — 32 percent
of aliens free pending court evaded their hearings.
EOIR reported a figure nearly three times lower
than the actual number.

Not only did EOIR once more merge two
different groups — those outside detention with
those inside detention — to lower the true figure,
it also dropped a whole category of litigants whose
failures to appear had been included in past years’
calculations. Dropping this category — litigants
whose court misses resulted in their cases being
closed?” — caused 2009 failures to appear to de-
cline. Had they been included, failures to appear in
court would not have decreased. They would have
remained where they have been since 1996 — rang-
ing between 30 percent and 38 percent of aliens
free pending court. Only by removing this category
from calculations did EOIR manage to show a de-
cline in failures to appear. EOIR did not stop here,
however. It went well beyond its convenient apples
and oranges math. It rewrote history and, as usual,
told no one.

EOIR lowered historic failure to appear
rates — rates from 2005 through 2008 — and nev-
er told anyone. Not Congress, not the public, not
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advocates on either side of the immigration debate.
None were told about this rewrite of evasion rates.
Skepticism is once again justified by bookkeep-
ing that does not square with transparency, much
less honesty. EOIR lowered failure to appear rates
for 2005 through 2008 by doing the same thing it
did in 2009. Cases administratively closed in these
years for failure to appear in court were dropped
altogether from calculations.?*® In doing so, court
history was rewritten.*”” Once again, EOIR merged
two different groups — this time those whose cases
more directly related to failures to appear and those
whose cases did not — and excluded both from its
reports. EOIR implicitly admitted that a portion
of these administrative closures directly related to
aliens who missed court.?”® Rather than break out
these figures and include the relevant cases while ex-
cluding the irrelevant ones, EOIR excluded both.*’
In turn, failure to appear rates dropped — not just
for 2009, but all the way back to 2005. Practices
such as this invite distrust and affirm the public’s
growing sense that government is serving its own
ends not those of the public.

Disbelief of EOIR’s reporting is justified.
Because administrative closings — cases closed, at
least in part, because aliens failed to appear in court
— rose from 2006 through 2008, this category
grew, rather than declined, and its exclusion from
failure to appear calculations invites more doubt.
Equally troubling is the fact that EOIR did not re-
veal how it finally accounted for these cases it ex-
cluded. Nowhere in its 129-page annual report does
EOIR state what happened to these cases it chose
not to count in a category critical to understand-
ing court performance and alien conduct. EOIR’s
bookkeeping on this point — as on so many others
— is, once more, substandard.

Guidance authored by the National Re-

search Council®' indicts EOIR’s weak accounting;

“Statistics that are publicly available from
government agencies are essential for a na-
tion to advance the economic well-being
and quality of life of its people. Its public
policy makers are best served by statistics
that are accurate, timely, relevant for policy
decisions, and credible. ... [TThe operation

of a democratic system of government de-
pends on the unhindered flow of statistical
information that citizens can use to assess

government actions.”*>*

How EOIR developed this bookkeeping
is irrelevant. One thing is certain, though. It did
not adopt the commonsense methods used by the
Bureau of Justice Statistics (BJS) — another agency
within Justice — to describe court evasions. BJS also
calculates failure to appear rates, but it calculates
them much differently — and honestly. To deter-
mine failure to appear rates of felons in state crimi-
nal courts, BJS compared only non-detained per-
sons.” At all times, detained persons are excluded
from its yardsticks. BJS samples only those persons
released from detention who miss court against the
entire non-detained population. Its comparisons —
and its findings — are instructive.

While as many as 59 percent of non-de-
tained aliens fled immigration courts, not more
than 24 percent of state court defendants dodged
court after being released.?** As many as 21 percent
of state court defendants who evaded court were
rearrested.”” Not more than 6 percent of fugitive
aliens who skipped court were caught.**® Authori-
tative state courts complemented by effective state
enforcement diminished court evasion. Not so with
those who evaded immigration courts. Frail courts
could do nothing about this disorder — and the
Justice Department did nothing as evasions went all
the way to 59 percent. The end result was just as
predictable as it was avoidable. As recently as 20006,
DHS predicted many fugitive aliens would never be
found.?’

Despite a history of aliens evading court —
a history that goes back decades — no measures to
strengthen courts have been proposed. Aliens still
cannot be compelled to appear in court. Courts can
neither impose conditions that encourage attendance
nor sanction failures to appear with anything other
than removal orders that will never be enforced.
When more than one million aliens illegally enter
the United States each year or enter legally but over-
stay their visas,**® a problem of national scope begs a
solution of national scope. When 40 percent of those
persons allowed to remain free over the last 14 years
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fail to appear in court, the same nation-wide problem
requires a court of equal magnitude.’”

If no-show rates in state and federal courts
were like those in immigration courts, investiga-
tion and reform would follow. If a citizen or non-
citizen in any other court chose without good cause
to avoid court, his arrest would be certain. But not
in immigration courts. Court-dodging prompts de-
portation orders that seldom result in arrest, much
less removal. Forbidding trial courts authority to
regulate appearance has caused — and now fuels —
a problem already out of control. Instead of provid-
ing order, judicial frailty promotes a policy of “rule
and release.” Judges rule and, without authority to
do more, the litigant is released — often to disap-
pear. Courts are further hindered by EOIR’s out-
dated regulations.

By regulation, EOIR declines to monitor its
courts’ orders — orders granting relief as well those
directing removal.** This is nothing less than dis-
arming a court system through rules that DoJ could,
along with DHS, revise at any time. Appearance and
supervision mechanisms like ankle bracelets and re-
porting routines, mechanisms used broadly in state
and federal courts across the country, remain largely
untried in immigration courts.**! Their use by im-
migration enforcement officials is, however, wide-
spread.’? The high cost of rearrest and the likeli-
hood that many who skip court are never found has
not brought reform or anything like it. The simple
need for effective courts recommends reforms that
bring authority into courtrooms.

Failure to appear rates — evasion rates —
do not measure accident. They measure intent.
They measure calculation that more can be gained
by evading court than by obeying c